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HOMICIDE. 
[By C. C. Carrott.] 


Tue statutes of Ohio divide homicide into three degrees: 

1. Murder in the first degree. “That if any person shall purposely, 
and of deliberate and premeditated malice, or in the perpetration or 
attempt to perpetrate any rape,” etc., “ kill another, every such person 
shall be deemed guilty of murder in the first degree.” 

2. Murder in the second degree. “That if any person shall pur- 
posely and maliciously, but without deliberation and premeditation, 
kill another, every such person shall be deemed guilty of murder in 
the second degree.” 

3. Manslaughter. ‘That if any person shall unlawfully kill another, 
without malice, either upon a sudden quarrel, or unintentionally, while 
the slayer is in the commission of some unlawful act, every such per- 
son shall be deemed guilty of manslaughter.” 

The common law distinguishes the same subject into two degrees— 
murder and manslaughter. The statutory additional degree does not 
enlarge the boundaries of criminal homicide. The three statutory 
degrees of homicide cover the same ground that is occupied by the 
two degrees at common law. On the old field the old Jandmarks are 
removed, and new lines are drawn. Some of the circumstances com- 
prised under the common law definitions, are set apart to constitute a 
new crime. 

Two circumstances have contributed to embarrass the construction 
of this statute. The first is, that the statutory definition of murder is, 
and that of manslaughter is taken to be, substantially the same as those 
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of murder and manslaughter at common law. The second, which, in- 
deed, is the source of the first, is the predilection of Courts for the 
common law, which has occasioned a constant and unceasing effort to 
reconcile what, in relation to this statute, are manifestly irreconcila- 
ble, the statutory with the common law definitions. 

“Malice prepense” is the “grand criterion” at common law, by 
which murder is distinguished from every other species of homicide. 
Our statute separates the malice from the prepense, (at common law 
inseparable,) and distinguishes murder in the first degree, not by mal- 
ice, but by premeditation. It is the absence of premeditation that sinks. 
the crime to murder in the second degre. Malice, at common law, 
was always premeditated: our statute attaches it to the unpremedi- 
tated intent. At common law, therefore, the intent to kill, which 
was not premeditated, was not malicious; but (I suggest) our statute 
does not distinguish between the unlawful intent to kill and the ma- 
licious intent to kill. 

The words premeditated malice are not used with the greatest psy- 
chological accuracy. Though malice may grow from meditation, as 
in the case of Tam O’Shanter’s wife, “ nursing her wrath to keep it 
warm,” yet, in the perpetration of the crime of murder, it is not the 
malice that is premeditated, but the intent, or act. The elements of 
that crime, in the order of sequence in which they actually take 
place, perhaps stand thus: 1. Malice; 2. Premeditation; 3. Purpose, 
or Intent; 4. the Act. Malice, like some other passions, as love, ava- 
rice, envy, stimulates and directs the activity of the mind. Malice 
prompts the thought which suggests the mischief, and, by premedi- 
tation, the purpose or intent is formed. 

Common law malice is not malice in fact. Lord Holt says of legal 
malice, that it is not “rancor of mind,” envy, or hatred. It is some- 
thing else. “ Malice in law,” says Starkie, “is a mere inference of 
law, which results simply from a wilful transgression of the law.” And, 
I think we may define common law homicidal malice to be a legal 
fiction, always imputed where murder is committed, but never imputed 
where the crime is only manslaughter. At common law, the fiction 
is of considerable utility; as, by displacing it with “ human infirmity,” 
the offence sinks from murder to manslaughter. 

Malice in fact is a love of mischief. It is the chief element in our 
enjoyment of the ludicrous. 


“ We see a comrade catch a fall, 
Yet laugh our hearts out one and all.” 


It is manifested in our love of gossip, scandal, and satire, and is the 
reason why we, as Rochefoucault says, always find something in the 
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adversity of our best friend that does not displease us. There is, 
therefore, a latent fund of malice, a drop of black water, in every 
heart. Some souls it discolors with envy and hatred, and boils up in 
others to resentment and revenge. Some it moves to slight, injurious 
acts; in others it overflows with those great injuries which constitute 
the highest crimes. From the harmless enjoyment of the ridiculous 
to the sudden gush of anger and most vehement desire of revenge, 
malice has a wide range. 

The malice that impels to crime is never a self-evident, or self-mani- 
fested fact. It is disclosed only through the medium of other facts. 
It is seldom even a primary inference. The primary inference is 
the intention, and malice is an inference from that. Malice, as an 
element in the definition of crime—the malice, especially, which such 
writers as Mr. Starkie define as a mere inference of law—might, it 
is clear, be dropped altogether without loss of distinctness or perspi- 
cuity. This is sometimes done, even by common law writers. Wit- 
ness the following: “If an action, unlawful in itself, be done deliber- 
ately, and with intention of mischief, or great bodily harm to partic- 
ulars, or of mischief indiscriminately, fall where it may, and death en- 
sue, against or beside the original intention of the party, it will be 
murder.” Roscoe Ev. 652. In this extract, the word unlawful sup- 
plies the place of malice, as it may, perhaps, in every case where 
the word malice or malicious is used in the definition of crime; and 
I exclude not, but separate the malice that is confounded with “ fore- 
thought, “prepense,” or premeditation, and made the chief ingredient 
in murder at common law. 

By attaching malice to the intent, as well as inferring its existence 
from premeditation, our statutory malice is made to approach some- 
what to malice in fact. In thought, or imagination, perhaps it is 
impossible to separate malice from the intention, in the case of an in- 
tentional killing, not under circumstances of justification or excuse, 
unless in those cases where the killing is an incidental circumstance 
in the gratification of another passion; as where a man robs for mo- 
ney, and kills his victim upon the principle that dead men tell no 
tales. In such cases, the love of money and apprehension of con- 
sequences, and not the love of mischief, suggest the act; and in such 
cases it is still necessary to impute the malice. As a definition cover- 
ing the whole ground of imputed and actual malice, perhaps it would 
be correct to say of our statutory malice, that it is any passion or emo- 
tion that unlawfully instigates one person to kill another. By the 
statute, malice seems not to be an ingredient of murder where the 
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death occurs in the perpetration, or attempt to perpetrate any rape, 
arson, etc. 

The purpose or intent to kill is a formed resolution of the mind. 
It may be a thought, and not a reflection—an intellectual impulse to 
kill—the first thought; for if it is turned once in the mind, and two 
thoughts are bestowed upon it, it is premeditated, and the character 
of the act is changed. Whether the intent be of the first impulse, 
and so murder in the second degree, or the second thought, and so 
murder in the first degree, is determined by the circumstances under 
which the act was perpetrated. 

All the circumstances which, at common law, attend upon the act 
of killing, and modify the crime of homicide, may be classified as fol- 
lows: 

1. Circumstances significant of premeditation; 

2, Circumstances of reasonable or grievous provocation; 

3. Circumstances of slight provocation; 

4, Circumstances of justification or excuse; 

5. A sudden quarrel, and the heat and passion engendered thereby; 

6. An unlawful act of the slayer, unintentionally causing death. 

The first class of circumstances is included wholly within the first 
division of criminal homicide. It is very clear that our murder in the 
first degree is murder at common law. Our statutory murder in the 
second degree, aided by the humane tendencies of the age, has had 
the effect to modify the legal presumption arising from the act of 
killing. At common law, it was murder; under the statute, it is mur- 
der in the second degree, But that consequence, or, at all events, 
that as the only consequence of the additional distinction, could not 
have been contemplated by the Legislature. There is nothing of that 
contained in the statute; and, had the Legislature contemplated that 
result, and no more than that, it would have been expressed, and not 
le{t to the uncertainties of legal construction. 

Man is malicious, but has not the malice of a demon. So soon as 
he manifests the attributes of a demon, he is deemed a maniac, and 
treated assuch., It is not expected of a responsible being, that he 
will, without provocation, or the mischievous irritation of quarrel, im- 
pulsively, and of the first thought, form and execute the purpose to 
kill. Yet that is the statutory presumption from the act of killing, 
unless the presumption be that the act was done under such circum- 
stances of provocation, as, at common law, would reduce the crime to 
manslaughter. 

Under what circumstances is it conceivable that the unpremedi- 
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tated purpose to kill will be formed? Certainly, under such circum- 
stances of provocation as powerfully move the passions of men, and 
engender a sudden, vehement desire for revenge. 

At common law, “ whenever the death ensues from the sudden trans- 
port of passion, or heat of blood, upon a reasonable provocation, and 
without malice, it is considered as solely imputable to human infirmity.” 
1 Russ. 580. Of this class of provocations I am now speaking; of 
killing with the intent to kill, bat which the common law, because of 
the provocation, imputes solely to human infirmity. 

Courts, in their humane efforts to abate something of the sanguin- 
ary rigor of the common law, have been driven into a very noticeable 
misuse of terms. Of the misuse of the word malice, 1 have already 
spoken. And what is there in “human infirmity” to excuse or modify 
crime? Alas! all crime is “solely imputable to human infirmity.” 
What are malice, envy, hatred, and all uncharitableness, but human 
infirmities? Are not all the short-comings of human weakness, as 
well as all the excesses of passion, solely imputable to human infir- 
mity? 

But we know what is meant. The meaning is, that, to the intention 
of killing, under circumstances of such provocation, the law will not 
impute or imply the malice which would make the killing murder. 
The malice was in fact excused; and we might say of such killing 
that it was partially excusable homicide. 

The statutory definition of manslaughter includes those cases of 
killing which occur in a sudden quarrel, and those unintentionally oc- 
casioned by the unlawful act of the slayer; but it does not, in terms at 
least, include those cases of killing which take place under circum- 
stances of reasonable or great provocation. This is the more notice- 
able and important, as manslaughter is described by the circumstances 
under which the death occurs, and the other degrees of homicide by 
the elementary constituents of the crimes. The statute prescribes 
the circumstances which shall make the killing manslaughter: by what 
rule of legal construction, as applied to criminal statutes, can the Court 
find the killing manslaughter, when done under other circumstances 
than those thus prescribed? Let it be remembered, that in the State of 
Ohio there are no common law crimes; that we construe criminal statute 
law strictly. But for the prepossession of the judicial mind by the com- 
mon law, the construction of this statute could not have been mistaken. 
But for this prepossession, we should say at once, that manslaughter is 
what the statute defines to be manslaughter, and that it is not in the 
power of the Court to add a word or syllable to a criminal statute to 
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enlarge its signification. We should say that circumstances of pro- 
vocation, not being mentioned in the statute, have not the force to re- 
duce the killing, which otherwise would be another crime, to man- 
slaughter; that killing, with intent to kill, not being comprised within 
the definition of manslaughter, is noé manslaughter, but is that crime 
within the definition of which it is included, viz., murder in the se- 
cond degree. 

Unlawful killing upon a sudden quarrel, or unintentionally, while 
the slayer is in the commission of an unlawful act, is manslaughter. 
Intentional killing is not included in the definition, unless it be im- 
plied by the alternative expression, “or unintentionally.” It is clear 
that the implied correlative advérb, intentionally, does not qualify the 
killing upon a sudden quarrel. If it does, then every killing ina 
sudden quarrel, to be manslaughter, must be intentionally done. Per- 
haps, if there were not other divisions of homicide, in which every 
intentional killing is included, it would be correct to bring every in- 
tentional or unintentional killing upon a sudden quarrel within the 
definition of manslaughter. Killing upon a sudden quarrel was mur- 
der at common law, when there was evidence of a deliberate in- 
tention to kill. By the same rule, under our statute, the killing is 
murder in the second degree, where there is evidence of an inten- 
tional killing without premeditation. 

The intent to kill distinguishes murder in the second degree from 
manslaughter. AsI have before remarked, the statute differs from 
the common law in attaching malice to the umpremeditated intent. 
The definition of manslaughter does not, in terms at least, separate 
malice from the intent, or allow us to suppose that there can an unlaw- 
ful intention to kill without malice; nor does it authorize us to displace 
malice with human infirmity, as at common law. 

To make the construction of this statute turn upon the word malice, 
as used at common law,I think is most obviously absurd. It is, in 
fact, to disregard, almost entirely, the statute, and to substitute there- 
for the common law crimes of murder and manslaughter—to make of 
murder in the second degree an airy nothing, having a name, but no 
local habitation. Still this murder in the second degree would serve 
a purpose both for Courts and juries, Courts could hang presump- 
tions upon it, and juries doubts. The presumption that was murder 
at common law, is, under the statute, murder in the second degree; 
and the culprit who is too bad to exist, either in this world or the 
next,the jury can send to the penitentiary for life. 

As I read the statute, to constitute murder in the first degree, there 
must be a killing, an intent to kill, premeditation and malice. 
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Murder in the second degree,—a killing, an intent to kill, and mal- 
ice; and there must not be premeditation. 

Manslaughter is simply unlawful killing, and excludes intent to kill, 
malice and premeditation. 

This reading of the statute, I know, is not sustained by the decis- 
ions of the Supreme Court of Obio: had it been, there would have 
been no occasion for these remarks. 





ABATEMENT OF NUISANCE. 
Perry v. Frrznowe. 


In a case recently tried in one of the Courts in New York, where 
the defendant was charged by indictment with creating a nuisance, 
the Judge is reported as having, in the charge, remarked, that “ per- 
sons suffering from a public nuisance, have three modes of remedy: 
1. by indictment; 2. by injunction; 3. to go with strong arm and tear 
down the building; that it was an old rule, that any person has a 
right to remove a nuisance; that persons in the neighborhood have a 
a right to abate it; and the reason is, that it may take too long, often- 
times, by which injury would accrue, were the parties compelled to 


delay.” 3 

We do not intend to enter into an examination of the authori- 
ties on this subject. It is said in 3 Blackstone, 5, that “ whatever 
annoys or doth damage to another, is a nuisance, and such nuisance 
may be abated by the party aggrieved thereby, so as he commits no 
riot in the doing of it.” “ And the reason why the law allows this pri- 
vate and summary method of doing one’s self justice, is because inju- 
ries of this kind, which obstruct or annoy such things as are of daily 
convenience and use, require an immediate remedy, and cannot wait 
for the slow progress of the ordinary forms of justice.” We think it 
should be a case of imminent necessity, and one perfectly clear, to 
justify this righting one’s self: we think with C. J. Eyre,in 1 B. & P. 
18, that “abatement ought to be allowed in a very few cases; for the 
abator is judge in his own cause;” “ it is a remedy in addition to that 
given by action, and ought to be allowed but sparingly;” and we 
may add, that if, in abating a nuisance, the party does any unnecessary 
injury, he is liable; but, as already remarked, we do not intend to dis- 
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cuss the law, but advert to the case of Perry v. Fitzhowe, decided re- 
cently, after an elaborate argument, in the Queen’s Bench. It was 
an action of trespass for breaking and entering the dwelling house of 
the plaintiff, in which he and his family were inhabiting and actually 
present at the time, and pulling down and demolishing it. ‘There was 
a second count, for an expulsion of the plaintiff and his family. 
There were three pleas to the first count, justifying the pulling down 
and removing the house, because it was wrongfully erected upon a 
place over which the defendant had a right of common; and similar 
pleas tosecond count. Replication to the three pleas to the first count, 
that the house was the dwelling house of the plaintiff and his family, 
who were actually present and inhabiting the same, that the defendant, 
with force and arms, and with a strong hand, in a violent manner, 
broke and entered it. The plaintiff traversed the right of common: 
and to the third plea to the last count replied license from a former 
owner to build the house, &c. 


Lorp Denman, C. J.,in delivering the judgment of the Court, said: 
“The question substantially turns upon the validity of the plea, for 
the replications do not state that the defendant used more force’ than 
was necessary, or that he came armed, or with numbers of people, or 
used threats or menaces; and the allegation that the defendant, with 
a strong hand, and in a violent manner, committed the trespasses, does 
not, really, alter his case, as stated in the declaration, or carry it far- 
ther, and convert that into a trespass which would not otherwise be a 
trespass. In order to determine the validity of the pleas, it is to be 
considered whether the defendant could lawfully pull down the de- 
fendant’s dwelling house, (he and his family being in it at the time,) 
because it had been wrongfully erected upon a place, over which the 
defendant had a right of common, and which right was wrongfully 
infringed by the erection of the house. 

There is, no doubt, as a general rule, that a person who is injured 
by a private nuisance, may abate it. In Jenkin’s Centuries, p. 260, 
Penruddock’s case, and James vy. Hayward, Sir W. Jones, 222, it is said, 
that if a house be erected to the nuisance of another, it may be abated, 
but that no more is to be pulled down than is necessary, and, there- 
fore, if part only of the house be a nuisance, that part only shall be 
pulled down. In this case, however, the declaration expressly al- 
leges that the plaintiff and his family were in the house at the time 
when it was pulled down; and the question is whether that circum- 
stance renders the pulling down unlawful. 
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No express authority on this point is to be found; but it is said, that 
the law respecting distresses, in which, as in the abatement of a nui- 
sance, the party injured takes the remedy into his own hands, affords 
an analogy by which we ought to be guided. The law certainly for- 
bids the distraining of a horse on which a man is riding, or tools which 
he is using, on account of the imminent risk of a breach of the peace 
taking place, if such a distress be made. Surely the risk of a breach 
of the peace is much more imminent in the case of pulling down a 
house in which persons actually are, at the time; it is obvious that the 
act done is, under such circumstances, probably, dangerous to human 
life, and calculated in the highest degree to excite violence and 
breach of the peace. The law will not permit any man to pursue his 
remedy at such risks; and therefore we think it unnecessary for the 
plaintiff to show that there was an actual breach of the peace, and the 
imminent risk of it is sufficiently shown by the averment in the declara- 
tion that the plaintiff was in his own house at the time when the de- 
fendant committed the act complained of. It was argued that the plea 
contains no averment of notice to the plaintiff, or demand that he 
would himself abate the nuisance; but we do not think it necessary 
to say any thing on that head, our opinion being that, for the reasons 
already given, the three .pleas to the first count are insufficient, and 
that the plaintiff is entitled to judgment on the demurrer to the re- 
plications to those pleas.” 

As the question raised by the replication of licence from owner, is 
not important to the point for which we have noticed the case, we 
shall not quote farther from the Opinion. We may say, however, 
that the Court held that a parole license by a commoner did not run 
with the land in respect of which the right of common is claimed, so 
as to bind a subsequent owner. 
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ENGLISH CHANCERY, BEFORE THE LORD CHANCELLOR, 1846. 
ARCHER v. Hupson. 


An orphan, who had for many years resided with her uncle and aunt, gave a pro- 
missory note, two months after she attained twenty-one, at the request of her 
uncle, to secure any balance which might from time to time be due from him to 
his bankers. She continued to reside with him nearly four years longer, when she 
married. Shortly afterwards the banker sought to enforce the security. Held, 
that the transaction was originally invalid, and that it could not be sustained on 
the ground of acquiescence. 


Where pecuniary transactions take place between parent and child, or guardian and 
ward, immediately after the child or ward attains twenty-one, whereby the parent 
or guardian is benefited, but the interest of the ward is not in any way promoted, 
the presumption that the child is subject to undue influence, must be rebutted by 
evidence to show that the child acts spontaneously, and with full knowledge of the 
nature of the transaction.* 


Tne particulars of this case, and the judgment of the Master of 
the Rolls, will be found reported in 7 Beav. 551. 

The banking company appealed from his Lordship’s decision. 

Mr. Romiiy and Mr. Ror supported the decision of the Master 
of the Rolls; and Mr. Roupent and Mr. Bacon appeared for the ap- 
lants. 

The following authorities were cited: Hatch v. Hatch,9 Ves. 292; 
Huguenin v. Basely, 14 Ves. 273; Bridgeman v. Green, Wilmot’s Cases 
and Op. 64; Aylward v. Kearney, 2 Ball & Beat. 463; Goddard v. Car- 
lisle, 9 Price, 169; Walker v. Symonds, 3 Swanst. 69; 1 Mad. Chance. 
Prac. 172; 1 Story’s Eq. Jur. § 317-18-19. 





* It is a general rule, that trustees, agents, commissioners and assignees of bank- 
rupts, &c., are incapable of purchasing the subject of their charge. 5 Ves. 681; 
6 Bro. P. C. 42; 1 Mad. 90; 3 Sugden on V. 226, 227 and 2 J. C. Rep. 252; 
5 do. 497; 7 do. 174; 8 Cowen, 372; 8 Price, 127, 8. c.; 8 Ohio, 552; 10 do. 117; 11 
do. 57; 12 do. 351. In such relations, equity implies a confidence, and in all con- 
tracts between them, to which the confidence extends, requires of the party in whom 
the trust is reposed, the highest degree of good faith. On him rests the duty of prov- 
ing, that the contract is in every respect equal, fair, and equitable, If he fails in 
this, it is a case of constructive fraud, and avoids the contract. But this rule of equity 
is not confined to the confidence incident to the formal relations alluded to: it is ap- 
plicable to all cases where confidence on the one hand and influence on the other 
exist, from whatever cause they may spring. Dewey, J., in McCormick v. Malin, 5 
Blackf. 523: vide that case and the authorities there cited. 

He who bargains, in a matter of advantage with a person, placing confidence in 
him, is bound to show that a reasonable use has been made of that confidence. Gi 
son v. Joyes, 6 Ves. 278; Whelan v. Whelan, 3 Cowen, 576: vide 1 Story’s Eq. chap. 7. 
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March 26.—The Lorpv Cuancettor. The facts of this case are 
very correctly stated in Mr. Bevan’s report; and I shall merely ad- 
vert to such of them as are necessary for the purpose of explaining 
the grounds upon which my opinion is formed. Where the relation 
of guardian and ward is subsisting between two parties, if a gift, or 
any thing in the nature of a gift, proceeds from the ward towards the 
guardian, when the ward has just come to full age, such transactions 
are subject to be viewed with the utmost degree of jealousy by Courts 
of Equity. Lord Eldon, in the case of Hatch v. Hatch, expressed 
himself in the strongest terms,and said, that in cases of this sort it is 
almost impossible that transactions of such a nature can be sustained, 
unless the party claiming the benefit of the gift can show, to the en- 
tire satisfaction of this Court, that his influence has not been misap- 
plied in the particular transaction. Unless it appears to be a sponta- 
neous act on the part of the ward, or unless he was informed, in all 
the particulars, of the nature, character, and probable consequences 
of his proceeding, such a transaction cannot stand. This was the 
rule laid down by Lord Hardwick; and it is stated, on more than one 
occasion, as the principle of general policy. The same observations 
have been made by other learned Judges, and have been followed in 
many decided cases of this nature. It is not necessary for the appli- 
cation of this rule, that the relation of guardian and ward should ex- 
ist in perfect strictness of terms: it is not necessary that the guardian 
should be a guardian named by the father, or appointed by the Court 
of Chancery. If the young person lives with and is brought up with 
and under the care, influence, and control of a near relative of ma- 
ture age—if the relation of guardian and ward thus subsists between 
them, the principle is equally applicable. This rule cannot now be 
called in question, and therefore what must here be considered is, 
what was the actual situation of these parties, and what was their con- 
duct. 

This young lady lost her father when she was three years of age. 
She had a small fortune—some real estate, producing £70.a year, 
and £1,100, or £1,200 in money, which was vested in trustees for 
her benefit. At the age of nine she lost her mother, and her nearest 
relative was one of. the defendants, her maternal uncle, who carried 
on business as a currier, at Thirsk. She was sent to school by the 
trustees, who paid for her schooling. During the holidays, as they 
occurred from time to time, she went to reside with her uncle and 
aunt. From a certain time shortly after the death of her mother, 
when she was sent to school, till the age of seventeen, she passed her 
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holidays uniformly with her uncle and aunt. On leaving school, she 
continued to reside with them till she came of age, and from that time 
until she was married in 1841. There can be no doubt, therefore,— 
in such a state of things it must be presumed,—that the natural con- 
trol which such a connexion and such circumstances would create, ex- 
isted between the parties when she came of age. ‘There is, in addi- 
tion, evidence that this influence and control were exercised, not only 
until she came of age, but also afterwards, and that she submitted to 
and acquiesced in it. I think, therefore, so far as the relation between 
the parties is concerned, that this is a case falling strictly within the 
principle. 

The question consequently is, was this such a transaction between a 
guardian and ward, that the principle must be applied to it? Now, 
as to the transaction, Daniel was in trade at Thirsk: he had over- 
drawn his account at his bankers’: within two months after this young 
lady came of age, he applied to her to join him in a joint and seve- 
ral promissory note as a surety, as a continuing guaranty for the bal- 
ance which might at any time be due from him to the bankers. The 
proposal of course proceeded from him: she consented. It would be 
difficult for her to do any thing but consent. It would be represented 
to her that she would only be called on in case of his insolvency. It is 
hard to suppose that a young lady, brought up with an uncle and aunt, 
and under their care, and being asked within two months after attain- 
ing twenty-one, to join in a promissory note, which would, as she was 
told, subject her to no loss except in case of her uncle’s insolvency— 
it is hard to suppose a case in which she could or would refuse to do 
so. Itis admitted by the learned counsel for the bank, that this was 
a very indelicate act on the part of Daniel. I think it was not only 
an indelicate, but an extremely improper one. Daniel was a person 
placed in such a situation, that she would naturally consult him in 
all transactions, and ask for his advice: and what advice would Dan- 
iel, as a man of business and a reasonable man, have given to a per- 
son in this situation, if he had been called upon to advise her in such 
a transaction with any other person? He would have cautioned her: 
“ You may be called on at some future time; it may be contingent or 
improbable; but there is mo limit as to the time: you cannot tell what 
your situation may be, or what may be your position when the appli- 
cation may be made.” As a cautious person, and aman knowing the 
practice of the world, he must have given her such advice. How 
then could he have made the application to her for his own benefit? 
After he had got her to consent, having previously applied at the bank 
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to know whether they would advance the money, what was his next 
step? Hauxwell, the manager of the bank, was his friend and com- 
panion, and frequentlyvassociated with him: Daniel tells him that the 
young lady had consented to join in a promissory note. He says, 
‘Call at my house, as she does not like to come to the bank, from a 
a fear of causing suspicion that she is going to be bound for her uncle.” 
Hauxwell prepares the note, and goes to her with it. No one was 
present at the interview, except himself, this young person, and Dan- 
iel and his wife. Mrs. Daniel goes in and out of the room occasion- 
ally, and it does not appear whether she was present at the actual sign- 
ing of the note. What Hauxwell says is, that on that occasion he ex- 
plained to her the nature of the transaction, and told her what the effect 
of the note was. I have read the evidence on this part of the case, 
over and over again; and although a person conversant with life and 
business mght collect from it that the security was a continuing guar- 
anty, I cannot bring myself to believe, for a moment, that a young lady 
of twenty-one years of age, and inexperienced in business, would have 
come to that conclusion. I think the impression on her mind would 
be, that it was a security for £500, to be advanced at successive in- 
tervals; and that when that sum had been once repaid, she would be 
discharged from all liability. But it is incumbent upon the party 
claiming the benefit of the note, to prove much more than this. I 
ought to be satisfied that she was fully informed of the effect of the 
transaction. Suppose she was so informed,—lI think something more 
was recuisite: I think it was incumbent to point out the probable con- 
sequences of her entering into any agreement of this kind. “ You 
may be, and probably will be called on at some future time, to pay 
this money.” Unless she was told this, I think she was not told all 
they were bound to tell her. 

This transaction was to be kept secret. It is stated that Daniel 
wished Hauxwell to come to his house, because this young lady was 
afraid that it might be suspected that she was about to become secu- 
rity for her uncle. I think it far more probable that Daniel was 
afraid that it might be suspected that she was about to give security 
for him. She intimated to him that she thought it ought not to be 
known, because it was an improper transaction, Ought he not to 
have said, “Consult your friends, your late trustees, respecting the 
transaction: if that is the impression on your mind, I will not allow it 
to be entered into, unless you have the sanction of some friends.” I 
think, therefore; that if the rules of this Court are to followed in this 
instance, I am altogether unable to consider this as a valid contract. 
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The next point which was raised was the question of acquiescence. 
This amounts to nothing, for several reasons: First, I am not satis- 
fied that this young lady knew that this was a continuing guaranty. 
If not,she might reasonably have thought that the debt had been 
long paid off—particularly as no application was ever made to her 
in respect of the security. Her uncle’s influence over her contin- 
ued up to the time of her marriage; her position remained the same; 
and there is distinct evidence of the exercise of that influence, and 
that she acquiesced in it long after she came of age, and up to her 
marriage. How then can acquiescence be held to affect her? When 
she was freed from the iufluence of her uncle, she immediately be- 
came under the control of her husband. I do not consider that 
acquiescence in this case amounts to any thing: itis like the case to 
which I have before referred, before Lord Eldon, of Hatch v. Hatch. 
There was the same question of acquiescence, though there the co- 
verture extended over a longer period. So far, therefore, as relates 
to acquiescence, I think no reliance can be placed upon it. 

The bankers say, and say very justly, they knew nothing of this 
transaction. So far as they are concerned, they are free from all 
blame, It is not necessary for me to consider what would have been 
the effect, if their agent had not been concerned. Here the manager 
of the bank was the friend of Daniel, well acquainted with his position, 
and the position of his niece, and knew as much of this transaction, 
and acted as much on it as Daniel himself. He therefore would 
clearly have been bound by all the circumstances attending it; and 
being the agent of the bankers, they will, of course, be equally bound. 

It is, therefore, unnecessary for me to consider the second question, 
respecting the conduct of the bankers, in placing the whole £500 to 
Daniel’s account. I give no opinion upon that. There is quite suffi- 
cient to enable the Court to come to the conclusion, in conformity to 
the established rules of Courts of Equity, in cases of this sort. I en- 
tertain no doubt upon this case; and the first moment I heard it, I 
formed the same opinion whichI have now expressed. The decision 
of the Master of the Rolls must be affirmed, with costs, 
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SELECTIONS FROM 9 METCALF. 


Assignment. A debtor assigned the property described in a sched- 
ule, in trust for his creditors, and aftewards delivered to the assignee 
a chattel not included in the schedule, either knowing it was not 
so included therein, or intending, whether it was so included or not, 
that it should be appropriated to the benefit of his creditors. Held, 
that the property in the chattel passed to the assignee, im trust for 
the creditors, and that the assignor could not reclaim it. Faxon v. 
Durant, 399. 


Assumpsit. When A pays a debt of B, without B’s previous re- 
quest, and on informing B thereof, B merely asks him why he paid 
it, he does not ratify the act of A, so as to render himself hable to 
A for reimbursement. Winsor v. Savage, 346. 


Bankrupt. Under the fourth section of the United States Bank- 
rupt Act of 1841, a discharge of a bankrupt, when it is set up as a 
bar to an action against him, may be impeached and avoided by 
proof of his having given to one or more of his creditors a prefer- 
cca bich the second section declares to be a fraud upon that act. 
Beekman v. Wilson, 434. 


Carrier. Proprietors of coaches, who carry passengers for hire, 
are answerable to a passenger for an injury which happens by rea- 
son of any defect in a coach, which might have been discovered by 
the most careful and thorough examination, but not for am injury 
which happens by reason of a hidden defect, which could not, upon 
such examination, have been discovered. Ingalls v. Bills, 1. 

If a passenger in a coach, by reason of a peril arising from an:ac- 
cident for which the proprietors thereof are liable, is in so danger- 
ous a’situation as to render his leaping from the coach an act of 
reasonable precaution, and he leaps therefrom, and thereby breaks 
a limb, the proprietors are answerable to him in damages, though 
he might safely have retained his seat. Jb. 


Covenant. A, as guardian of three of the minor children of a de- 
ceased father, and B, as guardian of the other minor children of the 
same father, sold their wards’ real estate at auction, under a license 
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from the Probate Court, and jointly gave a deed to the purchaser, 
in which was this covenant: “ We, in the capacity aforesaid, do 
covenant and agree with the said D, his heirs and assigns, that the 
premises are free of all incumbrances by, through or under us, 
and that the said D, his heirs and assigns, shall and may peaceably 
hold and enjoy the same free from the lawful claims and demands 
of all persons.” D was afterwards evicted by E, to whom the mi- 
nors’ father had mortgaged the premises. Held, that A and B were 
personally and jointly liable to D on the covenant for quiet enjoy- 
ment. Donahue v. Emery, 63. 


Easement. An easement cannot be extinguished or renounced by 
a parol agreement between the owner of the dominant and the ser- 
vient tenement. Dyer v. Sanford, 395. 

A license, given by the owner of the dominant to the owner of 
the servient tenement, to obstruct an easement, is not revocable 
after it is executed, and may operate as an abandonment of the 
easement, tu the extent of such license. Jb. 


Evidence. A party’s admissions of particular facts are receivable 
in evidence against him, though they were made while he was ne- 
gotiating for a compromise. Dickinson v. Dickinson, 471. 

obli- 
Mev 


When two persons jointly, or jointly and severally, sign 
gation for the payment of money, one of them may show, 

dence aliunde, that he was surety for the other. Carpenter v. King, 
511. 





Execution. An execution may be legally issued on a judgment, 
though an action on the judgment is pending. Cushing v. Arnold, 23. 


Gift. A gift of a chattel, accompanied by delivery to the donee, 


passes the property, as against the donor and his heirs. Faxon v. 
Durant, 399. 


Indictment. An indictment for larceny must state the value of 
the articles alleged to be stolen; and if it alleges the stealing of va. 
rious articles, but states only the collective value of the whole of 
them, and the jury find the defendant guilty of stealing only a part 
of them, no judgment can be legally rendered against him. Hope 
v. Commonwealth, 134. 
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Infant. If an infant buys goods on credit, and retains them in 
his own hands, and uses them for his own purposes, for an unreason- 
able time after he comes of age, without restoring them to the seller, 
or giving him notice of an intention to avoid the contract, it ope- 
rates as a ratification of the contract, and renders the buyer liable 
in an action for the price of the goods. Boyden v. Boyden, 519. 


Insolvent Debtors. While the United States Bankrupt Act of 1841 
was in force, proceedings against a debtor under the Insolvent law 
of the State, were unauthorized and void, if the debtor and his pro- 
perty were subject to the operation of that bankrupt act, although 
no proceedings under it were had against him. Griswold v. Pratt, 16. 


Libel. Malice, in the publisher of a libel, does not imply personal 
ill will towards the person libelled. Commonwealth v. Bonner, 410. 


Murder. When, on the trial of an indictment for murder, the 
killing is proved to have been committed by the defendant, and 
nothing further is shown, the presumption of law is, that it was 
malicious, and an act of murder, and proof matter of excuse or ex- 
tenuation lies on the defendant—(Wips, J., dissenting.) Common- 
wealth v. York, 93. 


Promissory Note. A notice to the endorser of a note, which merely 
states that the note remains unpaid, and that the holders look to 
him for payment, is not sufficient to charge the endorser, although 
such notice is given by a Notary Public. Pinkham v. Macy, 174. 

P., the second endorser of a note, residing in New York, duly re- 
ceived notice from a Notary Public of the dishonor of the note, 
and also a like notice from the Notary, addressed to S., the first en- 
dorser, who resided at Springfield, but whose residence was un- 
known to the Notary: P.,on the day on which he received these 
notices, transmitted to S., by mail, the notice addressed to him by 
the Notary: Held, that this notice, so transmitted, was sufficient to 
render S. liable to P., who had paid the note. Palen v. Shurtleff, 581. 

When a bank is the holder of a note, made payable at its bank- 
ing house, the endorser is bound by a notice of non-payment by 
the maker, given conformably to the established usage of the bank, 
though not conformably to the general law. Chicopee Bank v. Eager, 
583. 
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When a note is endorsed in blank, an action in the name of a 
third person may be maintained against the endorser, for the benefit 
of the endorsee. Beekman v. Wilson, 434. 

When a promissory note, given for a chattel that is warranted to 
the promisor by the payee, is endorsed after it is dishonored, and 
the endorsee sues the promisor on the money counts, and gives the 
note in evidence, the promisor may show that the chattel was not 
such as it was warranted to be; and he is thereupon entitled to have 
so much deducted from the amount of the note, as the chattel, by 
reason of its defects, was worth less than the note; but he is not 
entitled to a deduction of the difference between the amount of the 
note and the sum which the jury may deem the true value of the 
chattel. Goodwin v. Morse, 278. 


Replevin. A, by a writ of replevin against B, obtained possession 
of B’s property, and sold it to C: A’s replevin suit was abated by 
his death, and no judgment was rendered therein: B afterwards 
demanded the property of C,and, on C’s refusal to give it up, re- 
plevied it. Held, that C acquired no title to the property, by pur- 
chasing it of A, and that B might well maintain an action of re- 
plevin against him. Lockwood v. Perry, 440. 


Set-off. A borrowed money of an Insurance Company, and gave 
an unconditional promissory note therefor, payable in twelve months 
to the order of B, who, at the same time, endorsed it to the Com- 
pany for the accommodation of A. Held, in a suit on the note, 

‘brought by the Company against B, that he could not set off, against 
the Company’s demand on the note, A’s claims against the Com- 
pany on the policy of insurance. St. Louis Perpetual Insurance Co. 


v. Homer, 39. 


Tender. A tender is not valid, if it be accompanied with a de- 
mand of a discharge of the party by whom or for whom the money 
is tendered. Richardson v. Boston Chemical Laboratory, 42. 


Trespass. ‘To maintain an action of trespass for taking and car- 
rying away chattels, the plaintiff must have actual possession, or a 
right to immediate possession at the time of the taking: Hence, a 
bailor of chattels cannot maintain trespass against one who unlaw- 
fully takes them from the bailee, during the continuance of the bail- 
/ ment; and this rule holdsin case of an attachment of the chattels 
by an officer as the property of a third person. Muggridge v. Eve- 
leth, 233. 
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Warranty. When a bill of parcels is given, upon a sale of goods, 
describing the goods or designating them by a name well under- 
stood, such bill is to be considered as a warranty that the goods 
sold are what they are thus described or designated to be: And this 
rule applies, though the goods are examined by the purchaser, at or 
before the sale, if they are so prepared, and present such an ap- 
pearance as to deceive skilful dealers. Henshaw v. Robins, 83. 


Witness. A vendor of personal property, though he gives a bill 
of sale thereof, is a competent witness to prove that he had no title 
thereto; and though he sells with a warranty of title, he is a compe- 
tent witness for this purpose, when called by a third person, who 
claims the property and brings an action of trover therefor against 
the vendee. Dickinson v. Dickinson, 471. 


It seems that the drawer of a bill of exchange, payable to his own 
order, and by him endorsed, is a competent witness in a suit brought 
by the endorsee against the acceptor. Pacific Bank v. Mitchell, 
297. 





EXCHEQUER OF PLEAS: MICHAELMAS TERM, 1846. 
CHANTLER v. LINDsEy. 


To an action of slander by G., and M., his wife, a plea that M. was not the wife of 
the plaintiff, G., is a good plea in bar. 


Pottock, C. B. This was an action of slander by a husband and 
wife. The plea was, that the plaintiff, Mariah, was not the wife of the 
plaintiff, George. To this plea there was a demurrer; and the ques- 
tion is, whether, in an action by husband and wife, the present plea 
is a good plea in bar, or whether it ought to be a plea in abatement- 
We think it is a good bar, as it shows that the person who sues as 
husband has noright to sue at all. Our judgment will therefore 
be for the defendant. 











JUDGE BULLARD’S EULOGY ON JUDGE MARTIN, OF LOUISIANA.* 


We have heretofore noticed the decease of this distinguished ju- 
rist. Since doing so, we have been favored with a copy of Judge 
Bullard’s Discourse on his life and character. This Discourse, pro- 
nounced by one who had known the deceased for more than thirty 
years, and been his colleague on the Bench for more than twelve, 
is so replete with instruction and encouragement to the profession 
generally, and especially to young men struggling under difficul- 
ties—it furnishes so remarkable an illustration of how much the 
labor of a single life, pursued with unwearied perseverance, can ac- 
complish—that we shall make several extracts from it, confining 
ourselves chiefly to the narrative parts, 


“Judge Martin was born at Marseilles, in France, on the 17th of 
March, 1762, and descended from one of the most ancient and re- 
- spectable families of Provence. His father was a merchant of high 
standing, and a man of piety and extreme exactness in the manage- 
ment of his business. He was the third of a large number of chil- 
dren. His early education was strictly domestic, and his studies 
were conducted by a learned ecclesiastic, who acted at the same 
time as chaplainof the family. Under his tuition, he acquired a critical 
knowledge of the Latin language, and the elements of the English 
and Italian. As he was destined for commercial pursuits, his edu- 
cation, up to the age of seventeen, was such as to qualify him for 
that profession. So exact was his knowledge of Latin, and his re- 
collection of some of the classics, that he was fond of reciting, ata 
very advanced age, long passages from Horace, who was his favor- 
ite author. 

“He had one uncle, who was connected with the French army 
in Canada, in the Commissary Department, about the time of the 
conquest of that province by Great Britain, and another in Mar- 
tinique, who had the supply of provisions from the French navy in 
those seas, and who had amassed a considerable fortune. He was 
a bachelor, and somewhat advanced in years. Young Martin, at 
the age of about seventeen or eighteen years, sailed for Martinique, 
with a view of joining his uncle, and going into business under his 





* A Discourse on the Life and Character of the Hon. Francois Xavier Martin, late 
senior Judge of the Supreme Court of the State of Louisiana, pronounced at the re- 

~ of — of New Orleans, by Henry A. Bullard, one of the late colleagues of 
the deceased. 
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auspices and by his assistance. He had not been long there, before 
his uncle concluded to return to France, where he died soon after- 
wards. He withdrew his capital from business, but left his nephew 
the means of commencing an establishment on his own account. 
But through youth and inexperience, he was unsuccessful. How 
long he remained in the island, I have not been able to learn with 
much precision—it is supposed about three or four years. Having 
been interested in commercial adventuresto the Carolinas, where the 
person concerned with him had died, he embarked on board a 
schooner bound for North Carolina, in hopes of recovering some- 
thing which was due to him. In this also he was unsuccessful. It 
was under such circumstances that the subject of this memoir found 
himself in Newbern, North Carolina, at the age of about twenty, 
destitute of resources, among strangers, whose language he under- 
stood imperfectly, if he could speak it at all. But he did not suffer 
himself to despair. Ashamed to return to his native place, he de- 
termined to employ to the best account the means which his early 
education had furnished him. He engaged in various pursuits, and 
among others the teaching of the French language. It occurred to 
him that something might be done in the printing business, of which 
he was at that time entirely ignorant. He offered himself to the 
only master printer then in Newbern, by the name of James Clark, 
a kind hearted man, who gave him employment in his office. But 
finding that young Martin knew nothing of the practical business 
of a compositor, he made the remark to him. ‘The excuse given 
by Martin was that the types are distributed in the boxes differ- 
ently in France, and that it would take some time to get the run of 
them. The good easy man was patient with him, until he became 
a very expert compositor, and coatinued for some time in his em- 
ployment. In the mean tine he became more generally known, 
acquired a better knowledge of English, and wherever he was known 
was respected for his industry and diligence. He finally either bought 
out his first employer, or with the assistance of friends purchased 
an old font of types and a press, and set up for himself as a printer. 
He published a newspaper, school books, almanacks, the journals 
and acts of the General Assembly, and did other jobs of that kind, 
until his establishment became somewhat lucrative. 

*“‘ His connexion with the press inspired him with the idea of de- 
voting himself to the study of the law. In this he was encouraged 
by several friends, but especially by one who was at the same time 
eminent in the profession, and possessed a liberal mind. That man 
was Abner Nash, who had become acquainted with him, discovered 
his capacity, his classical attainments, and his constancy in adverse 
fortune. It was under the auspices and with the assistance of Mr. 
Nash, that he prosecuted his legal studies. Judge Martin always 


spoke of that gentleman as his early benefactor and friend. 
* * * * * * * 


“I have not been able to ascertain precisely at what period he was 
admitted to the bar. But it is certain that he engaged in practice 
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to a considerable extent, became extensively known as a sound and 
able lawyer; and one of the most distinguished sons of North Caro- 
lina, William Gaston, who at different periods of his life was re- 
markable for his eloquence as a member of Congress, and his ability 
and learning as a Judge of the Supreme Court of that State, was 
a student in his office. 

“ During the earlier part of his career as a lawyer, he prepared 
and published a small treatise on the duties of sheriffs, and another 
relating to the duties of justices of the peace, and a third upon ex- 
ecutors and administrators. ‘These works were useful compilations _. 
to that class of public officers. ‘They were prepared by him partly 
to profit by the printing of them himself, but principally with a 
view of impressing more deeply on his own mind the principles 
and rules of those branches of the law. It was indeed his favorite 
mode of study. and one which he frequently recommended to young 
men to pursue. 

“Ata later period, he was encouraged by the Legislature of North 
Carolina, to prepare a compilation of the British statutes, which 
were in force in that State at the period of the Revolution. It was 
a work of immense labor to examine critically the whole body of 
British statutory laws, with a view of ascertaining which of them 
were applicable to that colony. I have often heard him express his 
surprise, at finding how very few acts of Parliament existed, which 
had any relation to the general principles of the English law, which 
appear to have been left almost exclusively to the Courts of Jus- 
tice. Most of them related to mere fiscal regulations, and there 
was not to be found a single enactment, which related to the order 
of descent and the distribution of estates. The whole rested upon 
immemorial usage. We certainly did not inherit from our English 
ancestors our rage for excessive legislation. 

‘It was while preparing this work, that the idea occurred to him 
of collecting materials for the history of North Carolina, which was 
not however published until 1827, but may as well be mentioned in 
this connexion. As early as 1791 his attention was turned to that 
subject: but having been employed in 1803, by the Legislature of 
North Carolina, to publish a revisal of the acts of the General As- 
sembly, passed during the proprietary, royal, and State governments, 
he acquired, in carrying out the views of the Legislature, such in- 
formation as suggested to him the idea of collecting more ample 
material forsucha history. Having been afterwards elected a mem- 
ber of the House of Commons, as the Representative of the town 
of Newbern, he had access to the records of the State. These 
materials, so far as they related to transactions before the Revolu- 
tion, he had already arranged befere he came to Louisiana. The 
history was published in New Orleans, in two volumes octavo, It 
relates to the history of the Carolinas before the Revolution, pre- 

ceded by a sketch of the discovery and first settlement of the other 
British colonies in North America. This work evinces great labor 
and research. It appears from the preface that the author had pre- 
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pared ample notes and materials for a continuation of his history 
through the war of the Revolution, and bringing it down to the 
year 1810, when he left North Carolina, But the continuation of 
the work never was written out. 

“Jn 1802, Judge Martin gave to the profession the first translation 
into English of the treatise of Pothier on Obligations. IJts publi- 
cation preceded by about four years the appearance of that of 
Evans, in England, with ample and useful notes; and its circula- 
tion, though extensive in the United States, was probably curtailed 
by that circumstance. While the publication of this work in [in- 
glish was a valuable addition to the Library of the American Bar, 
as it embodies the quintescence of the law of contracts and obliga- 
tions in general, equally authoritative wherever the written reason 
of the Roman law is respected, the preparation of it for the press 
tended to imprint more deeply on the mind of the translator the 
principles of that branch of the civil law, and to direct his atten- 
tion to the original sources from which they flowed. He thus be- 
came thoroughly acquainted with that great work, the master-piece 
of its author, and so completely master of the subject, that it ap- 
peared to have become a part of the texture of his own mind; and 
to the last he exhibited a surprizing familiarity with the principles, 
which it unfolds with equal simplicity and precisien. 

“Tt was thus that Frangois Xavier Martin, thrown in his youth 
among strangers, with whose language he was imperfectly ac- 
quainted, by unwearied diligence and rigid economy, uniting the 
study and practice of the law, with the superintendence of a print- 
ing press, not only emerged from poverty to an easy competency, 
but became the associate of the ablest men of his day in North Car- 
olina, and acquired those stores of knowledge, both of the civil aad 
the common law, which prepared him for eminence and usefulness 
in the new and more extended theatre to which he was soon af- 
terwards called. 

“Those who have experienced in themselves that sinking of the 
heart, that utter solitude of soul, which is produced by being cast 
in youth,destitute and among strangers, without a profession, far from 
the endearments of home—without experience—without a guide— 
without a patron—chilled by the cold indifference of the surround- 
ing crowd—even although those among whom he is thrown may be 
connected with him by the sympathies of a common language and 
a kindred origin, may form some conception of that firmness of pur- 
pose, that energy of character, which enabled the subject of this 
notice, under circumstances still more discouraging, to triumph over 
‘the flings and arrows of outrageous fortune.’ 

“So favorably was Mr. Martin known at that time to the public, . 
that as early as the winter of 1808, towards the close of Mr. Jeffer- 
son’s administration, he was designated as a proper person to be 
appointed one of the Judges of the Superior Court of the Territory 
of Mississippi. His commission was issued under the signature of Mr. 
Madison, on the 7th March, 1809, three days after his inauguration 
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as President of the United States. He continued but a short time 
in that Territory; and on the death of Judge Thompson, he was 
commissioned on the 2lst March, 1810,a Judge of the Superior 
Court of the Territory of Orleans, and shortly afterwards entered 
upon the duties of that office in this city. 

* * * * * * * 

“ Judge Martin felt at once the difficulty of the task before him, and 
he determined to commence without delay the publication of Re- 
ports of cases decided by the Superior Court. He was induced to 
undertake that labor for the double purpose of giving publicity to 
the decisions of the Court, in the nature of a compte rendu to the 
people, and thus guarding against misrepresentations or misappre- 
hensions and to insure to a certain extent uniformity of decision. 
The first volume appeared in the spring of 1811, and a second in 
1813, bringing down the decisions of the Court from 1809 to the 
establishment of the State Government. 

“At that period a Supreme Court was created, having appellate 
jurisdiction only. ‘That Court was at first composed of Judges 
Hall, Matthews, and Derbigny, and Judge Martin was appointed 
the first Attorney General of the State, on the 19th of February, 
1813. He was an able criminal lawyer, and although it has been 
said he was not eloquent, yet he is admitted to have discharged the 
duties of that office with zeal and ability. After the resignation of 
Hall, he was appointed a Judge of the Supreme Court on the first 
of February, 1815. From that period he continued in office until 
the 18th of March, 1846—a period of more than thirty-one years. 
He entered on his eighty-fifth year on the very day he was super- 


seded by the appointments under the new Constitution. 
* * * * * * * 





“Judge Martin did not lose by removing to Louisiana his fond- 
ness for book-making. Besides other publications, which I shall 
have occasion to mention, he published in 1816 his Digest of the 
Territorial and State Statutes up to that time, called “ Martin’s Di- 
gest,” in two volumes, in French and English. This work was un- 
dertaken under a resolution of the General Assembly. It is men- 
tioned mainly to show with what indefatigable industry he pur- 
sued his labors, besides those of the Bench, and his constant devo- 
tion to studies connected with his profession. His Digest was in 
constant use by the profession for many years. 

“He continued to publish his Reports of the Decisions of the 
Supreme Court until 1830, and, including the two small volumes 
containing the Decisions of the Superior Court, already mentioned, 
he produced twenty volumes, embracing the entire period from 

- 1809 to 1830. During nearly all that time, from 1810, he was one 
of the Judges, and performed his full share of the labors of the 
Court. The opinions prepared by him exhibit evidence of deep 
learning and extensive research, while at the same time he super- 


intended himself the printing and publication of his Reports. 
* * * * * * * 
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“ But what is most surprizing, is, that while thus engaged in 
groping his way with his colleagues through the labyrinth of our 
earlier law, often bewildered by the cross-lights of conflicting codes 
and discordant commentators, and was assiduously employed, and 
did his full share in reducing it to something like a regular system, 
he should have found time to collect, from various sources, both pub- 
lic and private, very ample materials for a History of Louisiana. 
His History was put to press in 1827, and narrates the principal 
events in the Province, Territory and State, from its first settle- 
ment down to the Treaty of Ghent. It contains many curious and 
intesting statistical tables, showing the comparative state of com- 
merce, agriculture, and population at different periods. Its pages 
exhibit to the young Louisianian, to use the language of the author 
in his preface, his remote progenitors, a handful of men, left on the 
sandy shore of Biloxi, harassed during the day by the inroads—dis- 
turbed at night by the yells of hostile Indians—the incipient state 
of civil government under the authority of the Crown—the tardy 
progress of agriculture and trade under the monopolies of Crozat 
and the Western Company—the massacre of the French among 
the Natchez—the destruction of that nation, and the subsequent 
war with the Chickasaws—the slow advances of the colony after 
the Crown resumed its government—the cession to Spain, and the 
languishing state of his country while a colony of that kingdom— 
and may afterwards behold the-dawn of liberty on his natal soil un- 
der the Territorial Government of the United States, and finally 
the rise of Louisiana to the rank of a sovereign State. The subject 
is one full of romantic interest, and though not treated by our au- 
thor in the most attractive form, yet the work is always referred 
to with entire confidence in the historical accuracy of its statements 
and of the events which it records. It is a faithful repository of 
materials for a more extended and elaborate history. It is however 
upon the juridical labors of Judge Martin that his fame must here- 
after rest. He became, at that time, so extensively and favorably 
known as a jurist and a scholar, that he was elected in 1817 a mem- 
ber of the Academy of Marseilles, his native place. Some years 
afterwards, the University of Nashville, in Tennessee, conferred on 
him the degree of Doctor of Laws; and in 1841, the University of 
Cambridge, the oldest College in North America, honored him with 
the same degree. 
* * * % cad * * 

“Judge Martin was an agreeable companion. His conversation 
was always amusing and entertaining. He was uniformly calm 
and quiescent, and never querulous or garrulous, notwithstanding 
his very advanced age, and its increasing infirmities. He was 
sometimes facetious, and many of you probably remember the 
case in which he spoke of the violent proceedings of a mob, to tear 
down a house in order to get rid of the obnoxious tenants, as the 
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service of the frontier writ of ejectment. Never disposed to be cen- 
sorious, he was, when the occasion required it, inexorable in his de- 
nunciation of the fraudulent conduct of parties litigant before the 
Court, exposing their turpitude to public censure with an unsparing 
severity. ‘This he could do with great propriety and consistency, 
for he felt the full force of, and himself acted up to the great pre- 
cepts of the law—honeste vivere—alterum non ledere—et suum cuique 
tribuere. 

“Judge Martin’s general health continued in a great measure un- 
impaired to a good old age. He rarely lost a single day in his at- 
tendance at Court, or at the stated times for consultation. But his 
eyesight began to fail many years ago, and as early as 1836 he be- 
came so blind as to be no longer capable of writing his opinions, 
and from that period he dictated to an amanuensis. But he bore 
this great privation with remarkable fortitude, and it did not seem 
to disturb the habitual serenity and cheerfulness of his disposition. 
He continued, however, to hope for the restoration of his sight; con- . 
sulted numerous oculists, but never found but one disposed to at- 
tempt an operation, and he promised too much, and was distrusted. 
To the last, even at the age of 84, he never exhibited any of the usual 
marks of extreme old age—although his memory was somewhat im- 
paired, his reasoning powers were still vigorous; he had none of the 
garrulity of age, and his existence closed without the usual evening 
twilight of intellect.” 

* * * * * * * 


CERTIFICATE OF ACKNOWLEDGMENT OF DEED BY A FEME COVERT. 


Goop v. ZercuER—Simuman v. Cummincs—StTevens v. Dos, on d. 
Henry. 


Tue decision of the Supreme Court of Ohio, in Good v. Zercher, 
12 Ohio, 364, that the act of the General Assembly, of March 9, 1835, 
to render valid acknowledgments of deeds by husband and wife, cer- 
tified prior to that time, which omitted to state that the deed was read, 
or contents made known to the wife, was unconstitutional, has been 
already commented upon in this work. Vide vol. 2, p. 154, 257, 534. 

The Court in that case held, that because of the omission of the 
Justice to state in his certificate of the acknowledgment that he had 
made known the contents of the deed to Mrs.. Zercher, the deed as 
to her was a perfect nullity. The Court say, “the acknowledgment 
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of this deed does not show that the Justice of the Peace taking such 
acknowledgment, disclosed, or in any manner made known the con- 
tents of this deed to the wife. This deed, then, did not divest Eliza- 
beth Zercher of her land, at the date of its execution, but as to her, 
it was a perfect nullity.” 

The act of 1820 was in force when this deed was executed. The 
same point is affirmed in Silliman v. Cummings, 13 Ohio, 116; 2 W. 
L. J., 427. 

In the case of Stevens v. Doe, on d. of Henry, 6 Blackf. 475, the Su- 
preme Court of Indiana held, that if the certificate of the proper 
officer, on a conveyance of real estate, of the acknowledgment of a 
feme covert, show that she acknowledged before him that she had vol- 
untarily executed the conveyance, it is sufficient under a statute con- 
taining similar provisions with ours, and that it will be presumed, the 
contrary not appearing, that the officer did his duty as to the separate 
examination of the wife and the making her acquainted with the con- 
tents of the conveyance. By the statute of Indiana, in force when 
the deed in question was executed, it is made lawful for husband and 
wife to execute a conveyance, &c., and to appear before one of the 
Judges, &c., who are authorized to take such acknowledgments; 
“in doing which, he or either of them shall examine the wife separate 
and apart from her husband, and shall read or otherwise make known 
the full contents of such deed or conveyance to the said wife; and if, 
upon such separate examination, she shall declare that she did volunta- 
rily and of her own free will and accord, and as her act and deed, seal 
and deliver the said deed or conveyance without any coercion or com- 
pulsion from her husband, every such deed or conveyance shall be, 
and the same is hereby declared to be good and valid in law, &c., 
provided that the Judge, &c., taking the same, shall, under his hand 
and seal, certify the same upon the back of such deed or convey- 
ance.” In that case, Judge Blackford, who delivers the opinion, 
says: “It is the officer’s duty, by this statute, before he takes the ac- 
knowledgment of a feme covert, to examine her apart from her hus- 
band, and make known to her the contents of the deed; and if, upon 
such examination, she declares either expressly, or in language im- 
plying it, that she had executed the deed voluntarily, &c., the offi- 
cer must, under hishand and seal, and on the deed certify the same: 
that is, he must certify on the deed that such declaration or acknow- 
ledgment of the voluntary execution of the deed was made before 
him. But the statute does not require, as we understand it, the cer- 
tificate to show any thing more on the subject, than the declaration or 
acknowledgment of the wife that she had voluntarily executed the 
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deed. It will be presumed, the contrary not appearing, that the officer 
did his duty as to the separate examination of the wife, and the making 
her acquainted with the contents of the deed. It is the acknowl- 
edgment ouly, not the circumstances under which it was made, that 
is required to be certified.” 

This construction of the statute is urged by V. WorrutneaTon, Esq., 
ina very able argument addressed to the Supreme Court of this State, 
in three cases pending in that Court in Bank, in which the validity of 
several certificates of acknowledgment is drawn in question. A few 
extracts from this argument will close this article. 

“Tt will be well,” says Mr. Worthington, “to bear in mind that the 
certificate of acknowledgment is no part of the deed or grant. It is 
but evidence, like the attestation of its execution. 9 Ohio Rep. 121; 
3 Ohio Rep. 118, 127, 128. We must also bear in mind that the cer- 
tificate of acknowledgment must conform to the law, and show in 
terms what the law requires, or it evidences nothing; and all beyond 
this is surplusage. If defective, it cannot be amended by additions 
or obliterations, but must stand or fall by the law as it is made. 

“ The first statute we had in Ohio was the Ordinance of ’87. By 
it, if a married woman be a person, she was authorized to convey 
any estate she had in lands; and her deed would be as valid as deeds 
in other cases, 3 Ohio Rep. 113, 128; 5 Ohio Rep. 65. 

“ The next law, directing how husband and wife may convey their 
lands, is that of 15th August, 1795, adopted from Pennsylvania. To 
this law. I beg leave to call the special attention of the Court, as 
the basis upon which this whole system rests. If we can from this 
law get at its true meaning, without the aid of glosses and eommen- 
mentaries, we shall have accomplished the chief labor necessary to a 
correct understanding of the laws that follow it. 

“ The first section of this act makes it lawful for husband and wife 
to execute any deed for her lands intended to be conveyed, and after 
such execution to appear before a Judge, &c., to acknowledge the 
same. It then authorizes the Judge, &c., to take the acknowledg- 
ment, and gives special directions as to his mode of proceeding. He 
is required to examine the wife apart from her husband, and explain 
to her the deed. This is his duty. If she acknowledge the deed, on 
such examination, to be her voluntary act, it is declared to be a 
valid deed. This then is the entire provision of this section. It 
will be seen no attestation is necessary. .It will be also seen very 
clearly, that the execution of the deed, the appearance before the 
Judge, the separate examination, and the acknowledgment, are dis- 
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tinct things, and entirely severed from each other. The execution of 
the deed is the act of the husband and wife. Their appearance and 
joint acknowledgment are their acts. The separate examination and 
explanation, are the acts of the Judge, &c.; and the acknowledgment 
of the wife on such examination, is her act. These acts are several 
and distinct, and not so dependent upon each other as to prevent 
their separation. 

“ The second section provides what the Judge shall certify, and is 
in these words: ‘Provided that the Judge or Justice, taking such 
acknowledgment, shall, under his hand and seal, certify the same upon 
the back of the deed or conveyance.’ What, I ask, is to be certified? 
Is the execution of the deed to be certified? No. Is the private ex- 
amination, or reading of the deed to be certified? No. What then? 
We answer, simply the acknowledgment; nothing more is required to 
be certified. ‘The law makes the deed valid to pass the legal title, 
when duly executed and acknowledged, provided the acknowledgment 
be certified on the back of the deed. When that is done, the law is 
fulfilled, and the certificate is evidence of the fact. What the law 
requires to be certified, must be certified, in order to make the deed 
valid; but if you certify all the law requires, and more too, it does no 
harm, nor does it any good. Aside from all decisions, this seems to 
be the fair construction to be given to thislaw. Nothing is required to 
be certified but the acknowledgment. ‘The separate examination, and 
explanation of the deed, are duties devolved upon the Judge, to ena- 
ble him to ascertain whether the wife makes the acknowledgment of 
her own free will or not. It was competent for the law maker to re- 
quire a full certificate of the entire transaction; but when he only re- 
quires certain parts of the transaction to be certified, he necessarily 
excludes or dispenses with a certificate as to the parts omitted. 

“ The next act we have, upon the execution and acknowledgment 
of deeds, is that of 14th February, 1805. The second section of this 
act embraces the provisions of the first and second sections of that of 
15th August, 1795. After directing the mode and manner of exe- 
cution, examination and acknowledgment, and declaring the effect 
thereof, it provides, ‘the Judge or Justice, taking such acknowledg- 
ment, shall, under his hand and seal, certify the same upon the back 
of the deed or conveyance.’ There is no substantial difference be- 
tween this act and that of 15th August, 1795, as to the matter of fact 
to be certified. There is some change in the phraseology, and some 
condensation in the language. But it is well understood, a mere 
change in phraseology in the revision of statutes, will not be deemed 
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as changing the principle of the law. 1 Ohio Rep. 176; 15 Wend. 
Rep. 241; 21 Wend. Rep. 316. If, then, we take up this act, and ex- 
amine it, as we did that of 15th of August, 1795, we shall come to 
the same conclasion upon it, as we did upon the former. The law of 
the certificate is specific, and requires nothing to appear in it but the 
acknowledgment made. No privy examination is required to be cer- 
tified, nor is the explanation of the deed. These are acts of the Judge 


or Justice, and precede the acknowledgment. 
* * * * * * * 


“ The next law we have is the act of 30th January, 1818. The 
second section of this act not only provides the mode for the convey- 
ance of the wife’s estate, but also for the release of ber right of dower. 
It in addition requires an attestation. It also requires the wife to be 
satisfied with her act at the time of the acknowledgment, as well as 
at the time of the execution. It also requires the Judge to certify 
the acknowledgments of the husband and the wife upon the deed. 
The deed act of 24th February, 1820, is an exact transcript of that 
of 30th January, 1818, on this subject. 

“ These acts, like those that preceded them, required the wife to be 
examined apart from her husband, and the deed to be explained to 
her, So far they were directory to the officer; and what he did in 
that respect formed no part of the subject matter of his certificate. 
It was perfectly competent for the Legislature to direct,the whole 
transaction to be set forth in the certificate. Be it more or less, the 
deed is valid, if the certificate fulfills the law. We are not now en- 
quiring into abuses or frauds upon the law—that is another matter— 
but what is the law. What does it require to be set forth in the cer- 
tificate? If that, required to be placed in the certificate, be found 
there, immaterial how much more the officer was required to do, to 
enable him to get at what he was to certify, it is good, and the deed 
perfect. 

“The second section of the deed act of 1831, differs somewhat 
from those that preceded it. It requires the examination and decla- 
ration of the wife on such examination, as well as the acknowledg- 
ment by her and her husband to be certified—nothing more. There 
is nothing in this law that requires the certificate to show the deed 
was read, or contents explained to the wife. The law is specific as 
to the subjects it shall embrace; and the rule is universal in construc- 
tion, that an enumeration of certain things excludes all others. 

“I have been thus particular to draw the attention of the Court to 
these respective laws and their peculiar provisions, so that they may 
be fully examined without note or comment. I consider the decisions 
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now called in question as too stringent, and going beyond the statutes, 
and the certificates condemned as substantially valid. Laws, to be 
administered by unprofessional men, should always be liberally ex- 
pounded. They can never be worked closely up; and the Judge 
who expects to bring them all up standing to a straight line, will find 
himself sadly disappointed, while he will greatly derange the rules of 
property, and in no way benefit society.” 





COPYRIGHT—FRAUD AS TO AUTHORSHIP. 


Awone other cases of interest reported in the 50th vol. of E. C. 
L. Reports, being 1 Manning, Granger & Scott, the case of Wright v. 
Tullis seems to justify a special notice. The question raised, as re- 
marked by the late Chief Justice, was one of the first impression, 
and though not free from difficulty, was, after full argument, decided 
with unanimity by the Court, consisting of Lord C. J. Tindal and 
Justices Coltman, Maule and Cresswell. 

The plaintiff declared in case for the infringement of a copyright 
of a book, entitled * Evening Devotions, &c., from the German of 
C. C. Sturm.” The defendant pleaded, that Sturm had written re- 
ligious works in the German language, which had been translated 
into English, and were much valued; that the plaintiff, well know- 
ing the premises, employed one R. H. to compose and write the 
book mentioned in the declaration, and first published it with intent 
to deceive and defraud the public; that with the book there was pub- 
lished a false and deceitful preface, which the plea set out, the object 
of which was to induce the public to believe that the book was a 
translation of a work by Sturm, and that the plaintiff falsely and 
fraudulently represented such to be the case; that all these repre- 
sentations, made by the plaintiff, were false, and false to his own 
knowledge. Demurrer to this plea: and the question raised was, 
whether the plaintiff had a right of action against the defendants for 
pirating this work; or in other words, whether the plaintiff had a 


valid and subsisting copyright in the work. 


Tinpat, C.J. The first observation that arises is, that the pre- 
sent case is perfectly distinguishable from those which have been 
referred to at the bar, of books of amusement or instruction having 
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been published as translations, whilst they have been, in fact, origi- 
nal works; or having been published under an assumed, instead of a 
true name. Such was the instance given of “ The Castle of Otranto,” 
professing to be translated from the Italian; and such the case of 
innumerable works published under assumed names—voyages, trav- 
els, biography, works of fiction or romance, and even works of sci- 
ence and instruction; for, in all these instances, the misrepresenta- 
tion is innocent and harmless. There is not found, in any one of 
those cases, any serious design on the part of the author to deceive 
the purchaser, or to take gain and profit from him by the false rep- 
resentation: the purchaser, from any thing that appears to the con- 
trary, would have purchased at the same price, if he had known that 
the name of the author was an assumed, and not a genuine name, or 
had known that the work was original, and not translated. And, 
indeed, in most of the cases that can be put, the statement is not 
calculated in its nature to deceive any one, but is seen, upon the 
very first glance, to be plainly and manifestly fictitious. In those | 
cases, therefore, it was perfectly indifferent to the public, whether 
the representation was true or not; and, in all probability, the book 
would have obtained an equal sale, whether it was a translation 
or an original, whether the name of the author was assumed or 
genuine. 

But, in the case before us,no one of these observations will ap- 
ply. The facts stated in the plea importa serious design on the 
part of the plaintiff to impose on the credulity of each purchaser, 
by fixing upon the name of an author who (once) had a real exis- 
tence, and who possessed a large share of weight and estimation 
in the opinion of the public. The object of the plaintiff is, not 
merely to conceal the name of the genuine author, and to publish 
opinions to the world under an innocent disguise; but to deceive the 
public, by inducing them to believe that the work is the original work 
of the author whom he names, when he himself knows it not to be so, 
to obtain from the purchaser a greater price than he would otherwise 
obtain. The transaction, therefore, ranges itself under the head of 
crimen falsi. ‘The publisher seeks to obtain money under false pre- 
tences: and, as not only the original act of publishing the work, but 
the sale of copies to each individual purchaser, falls within the reach 
of the same objection, we think the plaintiff cannot be considered as 
having a valid and subsisting copyright in the work, the sale of which 
produces such consequences, or that he is capable of maintaining an 
action in respect of its infringement. 
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The cases in which a copyright has been held not to subsist where the 
work is subversive of good order, morality, or religion, do not, indeed, 
bear directly on the case before us; but they have this analogy with 
the present inquiry—that they prove that the rule which denies the ex- 
istence of copyright in those cases, is a rule established for the benefit 
and protection of the public. And we think the best protection that 
the law can afford to the public against such a fraud as that laid open 
by this plea, is, to make the practice of it unprofitable to its author. 

For these reasons, we think the defendants are entitled to the judg- 
ment of the Court. 





MR. CHASE’S ARGUMENT, BEFORE THE SUPREME COURT OF THE U.S. 


JONES v. VANZANDT. 


Tunis discussion, of the law as to the reclamation of fugitives from 
service, demands rather more than the passing notice which it has re- 
ceived in the Journal. The issues, which it examines, are such as must 
deeply affect the harmony of the different States of the Union, and 
exert an influence upon the well-being of the nation at large, fraught 
with the most serious consequences. No questions convulse the public 
mind more deeply than those which relate to American slavery. And, 
though it would be manifestly improper to introduce here a discussion 
of that subject in any of its merely moral aspects, there is yet a pe- 
culiar appropriateness in giving place to discussions of the law in re- 
gard to it, and to any thing which will throw light upon its relations 
to the Constitufion. The constantly increasing feverishness upon the 
subject must needs be productive of excited contests and angry col- 
lisions; and members of the legal profession will be called upon to 
meet its issues, not only as they arise in the course of judicial investi- 
gations, but as they are discussed with greater license in the daily in- 
tercourse of the people. 

The present Argument contains much that will interest the profes- 
sional reader, aside from its more momentous discussions. Its careful 
and acute analysis of the various points which arise from the circum- 
stances and pleadings of this particular case, as to the requisites of a 
declaration in an action for a penalty, the doctrine of notice,and the 
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construction generally of penal statutes, is well worth a perusal, and 
will detract nothing from the established reputation of its author. But 
it is proposed here, to consider only the views that are presented, upon 
questions arising under the Constitution of the United States, and the 
Ordinance of 1787. And, as to these, there is so much compactness 
in the argument itself, that no full justice can be done to the author 
in the limits of this article: and nothing more will be attempted than 
such a brief analysis as will give, to such as have not access to the 
original, an impression of the field that is covered, and the course 
which is pursued, 

The first great question, then, to be considered is, whether the act of 
Congress of 1793, as to fugitives from service, is void, because repug- 
nant to the Ordinance of 1787. 

The history of this Ordinance is pretty generally understood. It 
was established by the Congress of the Confederation, which repre- 
sented the United States in carrying on the war with Great Britain, 
for the government of a territory, to which the title of the United 
States, at least, subject to the provisions of the various deeds of ces- 
sion, was undoubted. ‘The Congress had a right to prescribe condi- 
tions of settlement within the territory, and to establish principles to 
which all laws enacted within it should conform, subject only to the 
condition, that such principles should be compatible with the great 
ends in view,—the common benefit of all the States, and the admis- 
sion, upon an equal footing with the others, of new States to the 
Union. And the Ordinance was a compact forever unalterable, ea- 
cept by common consent, between the original States and the people 
and States of the territory. ‘To this compact every settler within the 
territory became a party, entitled to its benefits, and bound by its obli- 
gations. And neither the subsequent proceedings of the people, nor 
the acts of Congress, representing the original States, could change or 
annul it, without mutual consent. The adoption of the Constitution 
could not affect it, for that was the act of the original States, with 
which the people of the territory had nothing to do, since they were 
not parties to its adoption. And, indeed, the action of Congress, af- 
ter the new government had gone into operation, shows that no inter- 
ference with the provisions of the Ordinance was contemplated or 
suspected. The admission of the State of Kentucky, upon the same 
footing with the original States, could not impair its effect, for the 
same reason; because this was a transaction between Congress and 
the people of Kentucky, to which the people of the territory had no 
opportunity of expressing dissent. And, when Ohio came into the 
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Union, it was not so much in virtue of a privilege conferred on her by 
Congress, as of a right secured to her by the Ordinance itself, the 
binding efficacy of whose provisions would seem inferrible from the 
very act of admission. 

Unless changed or abandoned by mutual consent, of which there 
seems to be no satisfactory evidence, the Ordinance of ’87 must re- 
main as the fundamental law of the North Western States. This 
Ordinance contains an express and complete prohibition of slavery, 
with the exception only, that a fugitive from service, in any of the 
original States, may be reclaimed. And the word “ original,” it should 
be observed, was not inserted accidentally, but was intended as a re- 
straint upon the right of reclamation. Had the intention been other- 
wise, the phraseology would have been such as was made use of in 
the same instrument, in reference to the rivers of the territory, the 
right to the free navigation of which is expressly secured, to the in- 
habitants of the States thereafter to be formed. It would be unfair 
to take the words of the provision to mean more or less than they ex- 
press; and their fair import is, that there shall be no acknowledgment 
of slavery within the territory, except in the single case of an escape 
from one of the original States. It has been contended, that the ap- 
plication of this provision to slaves escaping from States since ad- 
mitted to the Union, is not an abrogation of the compact, but only an 
extension of the principle recognized in the compact to analogous 
cases. But this very extension is a violation. ‘The Ordinance prohi- 
bited slavery, except in specified cases; and the act of Congress, which 
enlarges the exception, to that extent restricts the rule. And, if the 
terms of this compact can be restricted, enlarged, or altered in any 
way, by the legislation of Congress, the whole compact may in the 
same manner be annulled, and must no longer be regarded as a pro- 
tection of any sort, against encroachment upon the rights which it has 
hitherto been supposed to protect. Moreover, it is not the prohibi- 
tion of slavery alone, which is violated; for there is not one of the 
guaranties of personal rights in the Ordinance, which is not utterly 
abrogated, if the Act of 93 be an authorized law. 

The remaining question, and one of still graver import, is whether 
the Act of 93 be repugnant to the Constitution. 

This question, the case of Prigg v. Pennsylvania has been held to 
have completely put at rest. But no decision of any tribunal, how- 
ever august, should be deemed absolutely conclusive of a question in- 
volving such high consequences as this. Even the Supreme Court of 
the United States has found it necessary to revise its former decisions; 
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and ought assuredly to listen with patience to an argument urging it to 
rescind an opinion, pronounced after a single hearing, in a case where 
it was not necessary to the determination of the precise question be- 
fore the Court. The question in the case referred to was, whether 
State laws, punishing kidnapping, are unconstitutional in their appli- 
cation to the agents of masters, who remove fugitive slaves from the 
States into which they have escaped, without any sanction from the 
laws of the States, or of Congress. The Act of 93 was not neces- 
sarily before the Court. And, though the constitutionality of that act 
was affirmed by some of the Judges, as the basis of their opinion, yet 
the whole decision was indicative of a great want of unanimity among 
the members of the Court, and has signally failed to satisfy the minds 
of the profession of its correctness. 

It is submitted that the act is unconstitutional, because it is repug- 
nant to several express provisions of the Constitution, and because no 
authority to legislate upon the subject is any where conferred upon 
Congress. 

All slavery in this country exists by force of the local laws of indi- 
vidual States. The law which enables one man to hold another as a 
slave—i. e., by means of public force rendering individual force effi- 
cient, enables a man to hold another as property, contrary to natural 
right—must necessarily be local in its character. Its utmost power is 
to determine, that within the sphere of its operation, certain of the 
people may be held and treated by others as property. It cannot 
alter the inalienable right to freedom, which belongs to every human 
being, but can only provide, that within the jurisdiction of the State 
that enacts it, this right shall not be protected. And thus no sooner 
does a slave pass out of the limits of such a State, than he ceases to 
be a slave, not because a new law gives him freedom, but because 
the law which restrained his liberty has ceased to operate upon him. 
So, a slave, passing from one slave State into another, is not held in 
slavery by the law of the State out of which he came, but is re-en- 
slaved by the law of the State he enters. 

It will scarcely be contended, that the Constitution confers on Con- 
gress the power to establish any such relation. There is nothing in 
the instrument which recognizes the principle, that there can bea 
right of property in man; and there is certainly no national recogni- 
tion of slavery. It is difficult to account for the prevalent idea, that 
a leading object of the Constitution was to secure to the citizens of 
the slave-holding States their property in human beings. Such a sen- 
timent finds no support in the history of the period of its adoption. 
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The debates in the Convention that prepared iit, the legislative en- 
actments of that period, and the whole spirit of its framers, most 
clearly rebut such a presumption. Particular care was taken to 
guard against the recognition of slavery; and, correctly understood, 
the government of the United States has nothing at all to do with it. 
The Constitution recognizes legal and political privileges, growing 
out of the condition of certain persons held to service under the State 
laws; but it does not regard these persons as slaves, nor by the de- 
scriptions which the State laws furnish, but by descriptions of its own, 
And the clause as to fugitives from service, establishes no rule which 
is not fully as applicable to white servants held by law, as to black 
ones. It allows the reclamation of a fugitive, not because he is a 
slave, but because he is a person held to labor. In that character, 
and that only, can he be reclaimed; and, when brought back, he re- 
sumes the original condition, whether of slave or apprentice, which 
he held under the law of the State from whose territorial limits he 
escaped. No law, then, which would be unconstitutional in its appli- 
cation to white servants, can be less so in its application to escaping 
slaves; and the law of 93 must be examined as relating to others 
than colored servants. 

‘Viewed in this light, it seems scarcely possible to sustain the validity 
of that law. So far as it applies to territories, there can be no doubt 
of its unconstitutionality. Ifa citizen of a territory cannot sue in 
the federal Courts as a citizen of a State, no one surely will contend 
that a person can be reclaimed from a territory as a person escaping 
into a State. There was no extension of the Constitutional provision 
to territories, probably because provision had been made in the Ordi- 
nance as to escapes from the original States; and the admission of 
new slave States was a contingency for which no one deemed it ne- 
cessary to provide. 

Equally unconstitutional is the act, in so far as it seeks to confer 
power on State magistrates. Judicial power cannot, under the Con- 
stitution, be vested in Courts not organized by Congress, nor respon- 
sible to the general government. And, besides, Congress can appoint 
no federal officers whatever. It may vest by law the appointment of 
inferior officers in the President, or in the Heads of Departments, or 
in the Courts of Law; but it can retain no such power to itself. If, 
State magistrates act, it must be as the auxiliaries of the master, in 
reclamations made, not under the law, but under the Constitution, 

The act is unconstitutional too, in all its leading features. It au- 
thorizes seizure and confinement, without due process of law, which 
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is expressly forbidden by a clause in which the word “ person” was 
deliberately substituted for “freeman.” It violates most clearly the 
clause which protects the people against unreasonable searches and 
seizures, by providing for a seizure, which is about as unreasonable 
as can well be conceived. A man, not an officer of the government, 
who may be mistaken in the selection of an escaping servant, or may 
intend to wilfully kidnap a freeman, is allowed to drag any one, that 
he may choose to claim as a fugilive from service, before a magistrate 
of his own selection, and paid by his own money; and, clothed with 
no authority except the certificate of this agent of his own, to trans- 
port him beyond the limits of the State in which he is found; and yet 
is subjected to no penalty, except his liability in a civil action, in case 
his victim should ever be fortunate enough to make his escape. And 
it does not require any wild exercise of the imagination to suppose, 
that when the right of trial by jury, in all cases where the amount in 
controversy exceeds twenty dollars, is secured, it was hardly thought 
that liberty, and all that makes life dear, would be put in jeopardy 
with only the mockery of a trial of any sort whatever. 

But it is submitted, that the Constitution confers on Congress no 
power to legislate, in any way, upon this subject. 

At common law, there was no right of recaption; and if, by the law 

of any State, such a right is recognized, it cannot be extended be- 
yond the limits of that State, unless a clear case is made out under 
the Constitution. Admitting that the clause as to fugitives from ser- 
vice was intended to apply to escaping slaves, it is still contended that 
no right in Congress to legislate can be deduced from it, without adopt- 
ing a special rule of interpretation for the particular clause, and strain- 
ing the instrament beyond its express words, in farther restraint of 
freedom. No fair interpretation can make it mean any thing more 
than to impose upon the States the duty, of giving effect to the claim 
for escaping servants. 
+ It was the object of the Constitution, to adopt a national govern- 
ment for national purposes, and to settle certain matters of right be- 
tween the States, by clauses having the effect of treaty obligations. 
These two purposes are entirely distinct from one another; and either 
of the classes of provisions could be removed from the Constitution 
. without invalidating the other. The treaty provisions restrain the 
legislation of the States in particular cases, and oblige the States to 
perform certain duties to the inhabitants of other States: but such 
provisions clearly confer on Congress no authority to legislate in re- 
gard to them. 











Chase’s Argument. 327 


Four similar clauses stand in juxtaposition,—one of which provides, 
that full faith shall be given to public records; another, that the citi- 
zens of each State shall be entitled to the privileges of citizenship in 
the other States; a third, for the surrender of fugitives from justice; 
and the fourth, for the reclamation of escaping servants. These are 
the only clauses intended to secure positive rights to the citizens of 
the several States; and, while the first of them is coupled with an ex- 
press power to legislate, there is, as to the others, an entire absence 
of any such provision—a circumstance difficult to explain, if legisla- 
tion in the other cases was intended, and especially, when we perceive 
that the provision as to records was taken from the Articles of Con- 
federation, and that as to the fugitives, from the Ordinance of ’87, 
that neither was originally coupled with any power of legislation, 
and that such a power was deliberately appended to the former pro- 
vision, 

There is, then, no express power for such legislative action; and its 
authority must be found, if at all, in the general clause as to the pas- 
sage of laws necessary and proper, &c. This clause enables Con- 
gress to pass all laws necessary and proper for carrying into execution 
certain previously enumerated powers, and “all other powers vested 
by. the Constitution in the government of the United States, or in any 
department or officer thereof.” But to the carrying into effect of 
what power, vested in the government, or any officer or department, 
can it be contended that this legislation is essential? If a power 
for the enactment of the Act of ’93 can be found in this, there is 
then no limitation to the authority of Congress. It can authorize the 
Supreme Court to issue its mandamus to compel the Governors of the 
several States to surrender fugitives from justice; it can nullify any 
State legislation, which the Constitution forbids; it can abolish slavery 
wherever it exists in the Union; and it can, and it should enforce 
the rights of the colored citizens of Massachusetts, within the limits 
of South Carolina and Louisiana. But the proposition is absurd. 
And, however great may be the necessity for a power to compel per- 
formance on the part of the States of the duties which have devolved 
upon them, such a power is nowhere vested by the Constitution of the 
United States, 

Such is an outline, though a meagre one, of the more interesting 
features of this admirable argument. Few subjects involve such deli- 
cate and momentous questions as those which are here presented; and 
it is but justice to Mr. Chase to say, that he has discussed the vari- 
ous issues of the case in a manner calculated to elicit the warmest ap- 
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probation. His positions are supported by the citation of numerous 
authorities, taken, many of them, from the Reports of the slave-hold- 
ing States; and, while in his arguments there is no lack of vigor and 
earnestness, there is yet nothing in the spirit manifested, to which the 
bitterest opponent of the doctrines inculcated could reasonably ex- 
cept. The whole argument will be found well worthy of a careful 
examination. 


Nore. Since the preparation of the above, the writer has been 
informed that the Supreme Court has given a decision in this case ad- 
verse to the positions of the argument referred to. However sig- 

nally this decision may fail to satisfy some minds of its correctness, it 
is, nevertheless, so long as it remains unreversed, the supreme law of 
the land, and as such must be respected. When accessible in an au- 
thentic form, an abstract of the opinions pronounced may be given, 
together with some notice of the judicial reasonings by which they 
are supported. 











SELECTIONS FROM 1 DOUGLASS’ MICHIGAN REPORTS. 


Amendment. <A declaration may be amended by adding new counts, 
so as to lay the contract or wrong in a different manner; but a new 
cause of action cannot be introduced by amendment. People v 
Judges of Washtenaw Circuit Court, 434. 


Assumpsit. If goods be sold on credit, the vendor cannot, before 
the credit has expired, maintain assumpsit for goods sold, even though 
he can prove that the vendee induced him to sell the goods by fraud- 
ulent representations. Galloway v. Holmes, 339. 


Attachment. The discontinuance of a suit in attachment by the 
original plaintiff, will not impair the right of a creditor who has pre- 
viously filed his declaration in the cause, to proceed to judgment, 
nor affect his lien upon the property attached. People v. Judges of 
Calhoun Circuit Court, 417. 


Banks. The extent of the general powers of the Cashier of a 
Bank, is a question of law, and not of fact; and a charge is errone- 
ous, which refers it to the jury to determine whether a Cashier, as 
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such, had power to accept certain bills for the Bank. Farmers’ and 
Mechanics’ Bank v. Troy City Bank, 457. 

The Cashier of a Bank has no power to accept bills of exchange 
on behalf of the Bank, for the accommodation, merely, of the draw- 
ers; and the hoider, with notice of bills so accepted, cannot recover 


against the Bank. J. 


Bills of Exchange and Promissory Notes. An instrument signed 
officially by the President and Secretary of a Corporation, requesting 
its Treasurer to pay K. or bearer, a certain sum of money, is a bill of 
exchange drawn by the corporation upon itself. Hasey v. White 
Pigeon Beet Sugar Company, 193. 

No formal acceptance of such a bill is necessary, the act of draw- 
ing being deemed an acceptance of it. Jb. 

Notice to an endorser of a promissory note, that the note “has 
been protested for nonpayment, and that the holders look to him for 
payment of the same,” is not sufficient notice of dishonor. Plait v. 
Drake. 296. 

Such notice must contain words, directly, or by necessary construc- 
tion, showing that the note has been presented for payment, and pay- 
ment refused. Ib. 

No protest of a promissory note is necessary. Jb. 

The sufficiency, in itself, of a written notice of dishonor, is to be 
determined by the Court as a matter of law. Jb. 

A person to whom a promissory note has been endorsed in payment 
of a pre-existing debt, is a holder for a valuable consideration, and is 
not affected by any equities between the antecedent parties, where 
he has received the note before it became due, without notice of such 
equities. Bostwick v. Dodge, 413. 


Carrier. A common carrier is bound to receive and carry goods, 
only when offered for carriage by their owner or his authorized agent, 
and then only upon payment for the carriage in advance, if required. 
Fitch v. Newbury, 1. 

To justify a lien upon goods for their freight, the relation of debtor 
and creditor must exist between their owner and the carrier, so that 
an action at law might be sustained for the payment of the debt 
sought to be enforced by the lien. Jb. 


Consideration. A creditor’s agreement to forbear seizing certain 
property on attachment against his debtor, will not support a promise, 
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by a third person, to pay the debt, if at the time, the debtor had no 
interest in the property. Rood v. Jones, 188. 

Constitutional Law. The power vested in Congress by the Federal 
Constitution, Art. 1. sec. 7,“to provide for the punishment of coun- 
terfeiting the current coin of the United States,” may be exercised 
by the several States concurrently with Congress. Harlan v. The 
People, 207. 

The repeal of the charter of a banking incorporation, which con- 
tains no reservation of the power to repeal, is a violation of that pro- 
vision of the Constitution of the United States, which declares that 
“no State shall pass any law impairing the obligation of contracts,” 
and is therefore void. Michigan State Bank v. Hastings, 225. 


Contract. Fraud does not render a contract void, but merely voida- 
ble, at the option of the defrauded party. Galloway v. Holmes, 330. 

If the defrauded party elect to affirm the contract, he is bound by 
it in all respects. 1d. 


Corporation. On plea of general issue to an action by a corpo- 
ration, the plaintiffs must prove their corporate existence in the 
same manner as though null tel corporation were pleaded. Farmers’ 


and Mechanics’ Bank v. Troy City Bank, 457. 


Jurisdiction. 'The rule which prohibits a Court of Chancery from 
making a decree, unless all those who are substantially interested be 
made parties to the suit, is inapplicable in a case where it is not in 
the power of the complainants to make them parties. Michigan 
State Bank v. Hastings, 225. 

Inferior jurisdictions, not proceeding according to the course of the 
common law, are confined strictly to the law conferred upon them. 
Wight v. Warner, 384. 

The facts necessary to give them jurisdiction, must appear affir- 
matively in their proceedings, and cannot be presumed; but, juris- 
diction being acquired, it will be presumed to have been rightfully ex- 
ercised, unless the contrary appears by error affirmatively shown. 16. 


Maritime Law. 'The steamer Missouri, being a new and seaworthy 
boat, and having on board passengers and a cargo of goods, on a voy- 
age from Buffalo to Chicago, encountered a very severe gale on Lake 
Huron. She wasin great danger of perishing, from the violence of 
the wind and the roughness of the waves. After long struggling with 
the tempest, the master and crew agreed that it was necessary to 
lighten her, in order to save her with her freight and passengers. 
Accordingly, a quantity of goods were, for that purpose, thrown over- 
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board by the crew. The boat was saved, though much injured, and 
returned to Detroit in safety, with the residue of her cargo. Held, 
that these facts would constitute a proper case, under the maritime 
law, for general average. Rossiter v. Chester, 154. 

The doctrine of general average is known only to the maritime 
law, and cannot be enforced in a Court of common law jurisdiction. 
Ib. 


Officer. A Justice of the Peace is not authorized, in the absence of 
speciz! iustructions, to receive any thing except gold and silver coin 
of the United States, in satisfaction of a judgment rendered before 
him; and, if he receive bank bills, current as money at the time, from 
a constable who has collected the same on the execution, and enter 
satisfaction of the judgment, he will be liable to the judgment credi- 
tor for the amount, even though he afterwards tender him the bills 
received, and they become depreciated or worthless. Heald v. Ben- 
nett, 513. 

Neither has a sheriff or constable power to receive any thing ex- 
cept the legal currency of the United States, on an execution in his 
hands for collection; and, if he does so, without special instructions, it 
is at hisown risk. 1b. 


Ordinance of 1787. Article V. of the articles of compact con- 
tained in the “ Ordinance of 1787, for the government of the Terri- 
tory of the United States, north-west of the river Ohio,” secured, ab- 
solutely and inviolably, to the people of the Territory of Michigan, 
as established by the act of Congress of January 11, 1805, the right 
to form a permanent Constitution and State government, whenever 
said Territory should contain sixty thousand free inhabitants; and that 
right could in no way be modified or abridged, or its exercise con- 
trolled or restrained, by the general government. Scott v. Detroit 


Young Men’s Society’s Lessee, 119. 


Partnership. The implied authority arising from the ordinary con- 
tract of copartnership does not authorize one of the partners, without 
the assent of his copartners, to make a general assignment of the 
partnership effects, to a trustee, for the benefit of creditors, giving 
preferences to some creditors over others. Held, therefore, that such 
an assignment, made by one of the copartners, without the knowl- 
edge or assent of the other, who was present, attending to the busi- 
ness of the firm, and might have been consulted, was void. Kirby v. 
Ingersoll, 477. 
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It is no objection to the appointment of receiver to take charge of 
partnership effects, that one of the partners has assigned his interest 
therein to a third person. Kirby v. Ingersoll, 477. 


Payment. Payment, by the defendant to the plaintiff, pending an 
action of assumpsit, of part of the entire demand to recover which 
the action is brought, is not equivalent, in its effect as an admission 
of the cause of action, to a payment of money into Court. Galloway 
v. Holmes, 330, 

The giving a promissory note or other security for goods sold, is 
no payment, unless it is specially agreed to be so taken. Gardner v. 
Gorham, 507. 


Pleading. The complaint under the “act to provide for the col- 
lection of demands against boats and vessels,” (S. L. 1839, p. 70,) 
should contain every substantial averment, which would be necessary 
in a declaration at common law for the same cause of action; and it 
is governed by the rules which apply to declarations, in respect to 
joinder and misjoinder of counts. Owners of the ship Milwaukie v. 


Hale, 306. 


Power. Where several persons are empowered by law to execute 
a public trust or power, and, in the execution thereof, all are present 
to deliberate, the act of a majority will be valid. Scott v. Detroit 
Young Men’s Society’s Lessee, 119. 

They will all be presumed to have been present, and to have delib- 
erated upon the act, unless the contrary expressly appears. 16. 


Principal and Agent. Where it distinctly appears in the body of 
the parol agreement, signed by an agentin his own name, without the 
addition of the name of his principal, that the principal is the con- 
tracting party, the agreement will be construed to be that of the 
principal, and not of the agent. City of Detroit v. Jackson, 106. 

It seems, that the rule, that an attorney or agent, to bind his prin- 
cipal, must sign the name of the principal, applies only to deeds, and 
not to simple contracts. 1b. 

If the principal recognize and affirm the existence and acts of an 
agent, a mere stranger will not be permitted to controvert either, 
Scott v. Detroit Young Men’s Society’s Lessee, 119. 


Sale of Chattels. Evidence that the vendor of property represented 
to the purchaser, at the sale, that it was good, without knowing it to 
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be so, and that it proved to be bad, will not establish fraud in the con- 
tract of sale. It must be further proved that the vendor knew such 
representation to be false when he made it. Horner v. Fellows, 51. 
Representations as to the quality of property, made by the vendor 
pending a negotiation for its sale, are merged in an express warranty 
of such quality, made by him on the consummation of the contract of 
sale which results from such negotiation; and, unless the purchaser 
can prove that such representations were known by the vendor to be 
false when he made them, and thus establish fraud, he must rely solely 
upon the warranty, for the remedy of any injury sustained in conse- 
quence of the falsehood of such representations. [b. . 
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Imprisonment for Debt. Maryland has repealed the law by which 
the body of a non-resident debtor could be taken and imprisoned. 
Srantey Marruews, Esq. in an article in the Herald, of this city, 
urges the repeal, not only of that provision of the Ohio statute, by 
which “non-residence is put upon the same ground as fraud,” but of 
all the provisions of the statute, authorizing the arrest of the person 
of the debtor. “A fraudulent debtor,” says Mr. Matthews, “can, 
most generally, find the means of escape. Few lawyers will run the 
risk of using the provisions of the statute in any case but that of non- 
residence. Thus the law, by defeating the only good end for which it 
was passed, has become doubly odious. It has ceased to work any 
thing but injustice. We therefore urge its immediate and entire re- 
peal. It is barbarous and anjust towards non-residents, and utterly 
inefficient to defeat the designs of fraud. For this purpose the State 
should devise some more efficacious means, There is great necessity 
for some such change. Fraudulent debtors have entirely too much 
margin, Every one who chooses to fail dishonestly, has, under the 
present system, his creditors completely at his mercy. He can force 
any compromise he wishes, and make the most unjust and unequal 
preferences. We know of but oneremedy. That is an involuntary 
Bankrupt Law. A most iniquitous and mischievous law was passed by 
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Congress for the purpose of releasing debtors from their obligations, 
and after it had worked all its mischief, and might have been made 
productive of some benefit, was totally repealed. There is no like- 
lihood that We can, very soon, get another general Bankrupt Act. 
In lieu of this, our own Legislature, who have the power, in the 
absence of any legislation by Congress on the subject, should pass 
an involuntary Bankrupt Law for the State. The principal feature 
of such a law would be a provision, by which any creditor, toa 
certain amount, on the commission of some defined act of bankruptcy, 
should be able to filea petition against his debtor, to have him de- 
clared a bankrupt, and all his assets placed in the hands of a Commis- 
sioner, to be divided equally among his creditors, without distinc- 
tion. If no fraud, concealment, or dishonesty is detected in the 
bankrupt, let him be entitled to a certificate and discharge from all 
debts filed and proved against him. 

“Such a law would protect both debtor and creditor. It would 
insure justice and equality, and be hurtful to nothing but fraud and 
dishonesty.” 

We agree, that non-residence ought not to be put upen the same 
ground as fraud; and that there is a necessity for some change in the 
law regulating the collection of claims against fraudulent debtors; 
but what that change should be, we are not now prepared to say. 

¢ It is a subject worthy of deliberate examination. The preamble of 
a bill, not long since introduced into the House of Commons, and 
ordered to be printed for consideration, declares, that “it has been 
found by experience that the abolition of arrest on mesne process 
has greatly increased the expense and difficulty of compelling the 
payment of debts, and has enabled debtors to continue to resist 
their creditors until the greater part of the assets has been wasted 
or concealed, or distributed amongst favored creditors, and that it 
is expedient to restore the power of arrest on mesne process in 
civil actions, with proper precautions to prevent such power from 
being abused.” 

We believe that in Kentucky, where a debtor sells or otherwise 
disposes of his property, with the intent of cheating and defrauding 
creditors, or of hindering and delaying them in the collection of 
their debts, or when the debtor is about to remove his property out 
of the State, or to sell or dispose of the same with the intention or 
to the effect of hindering or delaying his creditors in collecting their 
debts, the Courts of Chancery have power to subject the property 
to the payment of the debts, and for that purpose to attach the 
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property, and make all necessary and proper-orders for the safety 
and forthcoming of the same; and this proceeding can be had, 
in a proper case, by any creditor, whether the debt be due or not, 
or Le in judgment or not. 

The old law of arrest was deemed “a relic of one of the most 
barbarous of codes,” and great good was anticipated from the 
change. No doubt good has resulted from it, but so have difficul- 
ties. They are felt not only here, but to some extent wherever 
the change has been made. We are glad to hear gentlemen of the 
bar, who are connected with the press, speak out upon this subject. 
Many of those who ought to lend to it the results of their great 
experience, are too much engrossed with “fat contentions and flow- 
ing fees,” to bestow a passing thought upon it; but we hope that 
money-making has not become the sole object of a lawyer’s life, the 
acme of his ambition. 


Harrison’s Analytical Digest of all the Reported Cases determined in 
the House of Lords, the several Courts of Common Law, in Banc and 
at Nisi Prius, and the Court of Bankruptcy: from Michaelmas Term, 
1756, to Easter Term, 1843; including also the Crown Cases reserved, 
anda full Selection of Equity Decisions ; with the Manuscript Cases cited 
in the best modern treatises, not elsewhere reported; to which is added, a 
Supplement, continuing the work to 1846. Second American, from the 
third London Edition. By R. Tarrant Harrison, Esq., of the Mid- 
dle Temple. In 5 Vols. Philadelphia: Robert H. Small, Law Bovk- 
seller, 25 Minor street. 

Among the numerous new publications, we have omitted to no- 
tice this valuable work. Indeed, Harrison’s Digest is so well and 
favorably known, that we do not now deem it necessary to do more 
than call attention to this new edition. We concur with the Law 
Reporter in saying, that “it is, without doubt, the best edition of 
the most complete English Digest to be found.” It is for sale in this 
city at J. F. Desilver’s. 


The False Coin Case—Fox, Plaintiff in Error, v. The State of Ohio, 
in the Supreme Court of the United States. Malinda Fox was indicted 
in the Court of Common Pleas in this State, for passing counterfeit 
coin, convicted and sentenced to imprisonment in the Penitentiary 
of the State. The case was carried to the Supreme Court of Ohio 
in Bank, and the judgment of the Common Pleas affirmed. It was 
then carried to the Supreme Court of the United States, to test the 
validity of the statute of Ohio, to provide for the punishment of pass- 
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ing counterfeit coin of the United States. The case was argued 
by Mr. Convers for the plaintiff, and Mr. Sranserry for defendant 
in Error, and was decided by the Court at its late term. Froma 
newspaper Report, we learn that Mr. Justice Nexson delivered the 
Opinion of the Court, (Mr. Justice McLean dissenting,) affirming the 
decision of the Court below against the plaintiff in Error, and estab- 
lishing the right of a State to pass laws to provide for the punishment 
of uttering false coin within its limits. The points taken were, that 
the power given by the Constitution to the General Government, to 
punish the counterfeiting of the current coin, is a limited power, and 
must be confined strictly to the punishment of the crime of creating 
false coin; that the Constitution is not intended to set limits to the 
powers of the States, but to the powers of the Federal Government; 
that the power to punish all other offences against the current coin, 
except the offence of counterfeiting it, not having been divested out 
of the States, remains with the States; and that therefore, the law of 
Ohio, under which the plaintiff in Error was convicted, and is now 
enduring punishment, is not in violation of the Constitution of the 
United States, nor of any law passed by Congress. 


Act of Congress respecting Copyright. Weare indebted to a friend 
for calling our attention to the following Act of Congress. By the 
10th section of “ An Act to establish the Smithsonian Institution for 
the Increase and Diffusion of Knowledge among Men,” approved Au- 
gust 10, 1846, it is enacted— 

“That the author or proprietor of any book, map, chart, musical 
composition, print, cut, or ip g for which a copyright shall be 
secured under the existing acts of Congress, or those which shall 
hereafter be enacted respecting copyrights, shall, within three months 
from the publication of said book, &c., deliver one copy of the same 
to the Librarian of the Smithsonian Institute, and one copy to the Li- 
brarian of Congress Library, for the use of said libraries.” 


Slander. It is said that at a late session of the Supreme Court of 
this State, an applicant for admission to the Bar was asked, How are 
esiates divided? He answered, Into sections, half sections, and quarter 
sections. ‘The Committee immediately reported him qualified. 


Epigram, written after going to law. 
This law, they say, great Nature’s chain connects— 
That causes ever must produce effects: 
In me behold reversed great Nature’s laws— 
All my effects lost by a single cause! 





